


September 9, 2026
City Planning Commission
c/o Calendar Information Office
120 Broadway, 31st Floor
New York, NY 10271
Via planningrules@planning.nyc.gov and rules.cityofnewyork.us
Re:	Comments on Proposed Rules — Expedited Land Use Review Procedure and Affordable Housing Appeals Board (proposed 62 RCNY Chapters 14 and 15); Public Hearing September 9, 2026
Dear Chair Sherman and Members of the Commission:
I submit these comments in my individual capacity as a land use attorney with approximately twenty years of experience in New York City zoning, including eight years in City service and twelve in private practice. They are directed to proposed Chapter 15, and specifically to the eligibility standard in proposed § 15-05 and the notice and request procedure in proposed § 15-06, which together determine whether and when a Council disapproval or modification may be reviewed by the Affordable Housing Appeals Board under Charter § 197-g.
The proposed rule is well constructed. Section 15-05 ties Board jurisdiction to applications that involve Mandatory Inclusionary Housing, a governmental applicant or co-applicant, or an Affordable Housing Building “subject to binding restrictions at the time of land use approval,” and the Statement of Basis and Purpose correctly explains that private applications relying on incentives alone, without a binding restriction, do not directly facilitate affordable housing within the meaning of the Charter. I do not ask the Commission to change that standard. I offer two comments intended to make it administrable and predictable in the circumstances where it will actually be applied.
1.	Section 15-05(d) should state that a restrictive declaration required as a condition of the Commission’s approval satisfies the “at the time of land use approval” requirement.
Section 15-05(d) reaches an Affordable Housing Building “subject to binding restrictions at the time of land use approval,” and § 15-01 defines an Affordable Housing Building by reference to a regulatory agreement, restrictive declaration, or similar instrument with a governmental entity. For a private applicant that commits to affordable housing outside MIH — for example, by binding itself to Universal Affordability Preference floor area — the question is what instrument can satisfy that definition at the land use stage, and when it must be in place.
In practice a restrictive declaration is sometimes executed and recorded before the Commission votes, but at least as often the Commission reports approve applications on the condition that a declaration be recorded before the approval is effective or before permits issue. Both practices are long-standing and both produce a binding restriction. Under the second practice, however, the declaration is not of record on the day the Commission acts. An applicant in that position cannot be certain whether its building is “subject to binding restrictions at the time of land use approval” within the meaning of § 15-05(d), and the Council, when it takes up the application, will have an incentive to argue that it is not.
A related question arises from the sequence of the instruments themselves. For a project using the Universal Affordability Preference, the affordability instrument is HPD’s UAP restrictive declaration, which HPD approves only on the basis of DOB-ready plans and a DOB job number. It cannot exist at the land use application stage, because it cannot be prepared until the project is designed to a level of detail that a ULURP application does not require and the Commission does not review. The question, then, is whether the Department will accept a new declaration, created for this purpose at the time of land use approval and running in favor of the City, that binds the owner to provide the UAP floor area and to execute HPD’s UAP restrictive declaration when the project reaches that stage — in lieu of the HPD declaration itself — as the “binding restriction” that qualifies the project under § 15-05(d). Section 15-01 defines an Affordable Housing Building by reference to “a regulatory agreement, restrictive declaration, or other similar instrument” with a governmental entity, and a declaration of that kind fits the words. But because it would be a commitment to execute HPD’s instrument rather than that instrument itself, and because it would be a new instrument rather than one the Department has previously accepted, applicants cannot assume the answer. If the answer is no, no private UAP project can qualify under § 15-05(d), because the instrument the rule appears to contemplate cannot be produced at the time the rule requires it.
The Charter does not require the narrower reading. As the Statement of Basis and Purpose notes, § 197-g(b)(2) reaches applications that directly facilitate affordable housing “including, but not limited to” those implementing MIH; an application the Commission has approved subject to a recorded affordability restriction directly facilitates affordable housing whether the recording precedes or follows the vote by a few weeks. I recommend that the Commission:
1. Amend § 15-05(d) to read, in substance: “the development of an Affordable Housing Building subject to binding restrictions at the time of land use approval, including conditioning Commission approval or the issuance of any permit thereunder on a to be executed and recorded regulatory agreement.”
1. Provide, in § 15-05 or § 15-06, that where the Commission’s report identifies an application as satisfying § 15-05 and states the instrument and the condition on which that determination rests, the report is conclusive for purposes of the Department’s notice under § 15-06.
1. Amend § 15-01 to state that “Affordable Housing Building” includes a building for which a restrictive declaration in favor of the City, executed and recorded at or as a condition of the land use approval, commits the owner to provide affordable floor area under the Universal Affordability Preference or another affordable housing provision of the Zoning Resolution and to execute the HPD restrictive declaration required thereunder, notwithstanding that the HPD instrument has not been executed at the time of land use approval; and state the form of such declaration or authorize the Department to prescribe it.
1. Specify the minimum content of a qualifying declaration — parties, the affordable floor area or unit count committed, the affordability term, the obligation to execute the HPD restrictive declaration, and the recording requirement — so that the Department is not evaluating bespoke declarations for the first time under the five-day clock in § 15-06.
2.	The phrase “involve or relate to” in § 15-05(a) and (b) should be defined, and the eligibility determination should be made and published before the Council acts, not after.
Section 15-05(b) extends eligibility to applications that “involve or relate to” parcels previously made subject to MIH. The Basis and Purpose explains the policy — a follow-up action on an MIH-mapped site may facilitate affordable housing as much as the original mapping did — and I agree with it. But the rule does not say whether a subsequent action on an MIH parcel qualifies when the action itself does not touch the affordable component: a bulk special permit, a parking waiver, a City Map change, or a modification of a prior restrictive declaration on a site whose MIH obligation is already fixed. The Department will read the phrase broadly and the Council narrowly, and the first contested appeal will be litigated over it.
The procedure compounds the problem. Section 15-06(a) requires the Department, “[f]ollowing an action by the City Council eligible for review by the Board,” to notify the Board members and the applicant of that action “as soon as practicable, and in no case later than one day after such action,” and § 15-06(b) allows the applicant or any two Board members to request review within five days of the Council’s action. The notice obligation is thus triggered only by an eligible action, which means the Department must decide whether the action was eligible under §§ 15-04 and 15-05 before it knows whether notice is owed. Yet Chapter 15 nowhere assigns that determination to anyone or fixes when it is made. By default it falls to the Department, after the Council has voted, at the moment of maximum political pressure. And because the five-day request period in § 15-06(b) runs from the Council action rather than from the notice, an applicant whose application the Department considers ineligible receives nothing at all: it is not told that the Department has so concluded, has no means under the rule to contest that conclusion, and watches the request period expire while it waits. An applicant should not learn whether it has recourse to the Board at the end of the process. It should know at the beginning — before it decides how to structure its application, what to commit to, and how to negotiate with the Council — and the Council should know, when it takes up the application, whether its disapproval will be final. I recommend that the Commission:
1. Define “involve or relate to” in § 15-01 to mean any application, including a subsequent or related application, for a land use action on a zoning lot or portion thereof that is or would become subject to MIH, irrespective of whether the application itself modifies the affordable housing requirement, provided the application facilitates the development of housing on that zoning lot.
1. Add a provision requiring the Department to make a written determination under § 15-05 no later than certification pursuant to Charter § 197-c(c) (or, for non-ULURP applications, no later than referral), and permitting an applicant to request that determination earlier, during pre-application review, on the basis of the application as proposed. The determination should be stated in the certification and carried into the Commission’s report, updated as necessary to reflect a declaration executed or required as a condition of approval under Comment 1.
1. Conform § 15-06 so that the Department’s post-Council notice identifies an action already determined to be eligible at certification, and provide that where an application was determined eligible at certification and the Council disapproves or modifies it, notice under § 15-06(a) is mandatory and the applicant’s five-day period runs from receipt of that notice.
The § 15-05 analysis turns on facts that are fixed by the time of certification — whether MIH is being mapped or already applies, who the applicant is, and what instrument binds the affordable housing — so making the determination then imposes no additional burden on the Department. It removes a source of dispute that would otherwise arise in every appeal, and it lets applicants and the Council alike proceed knowing the rules of the process before it starts.
Conclusion
Chapter 15 will determine whether the Affordable Housing Appeals Board operates as a predictable safeguard or as a case-by-case contest over jurisdiction. Confirming that a purpose-built declaration executed at or as a condition of approval satisfies § 15-05(d), and requiring the eligibility determination to be made no later than certification and stated in the Commission’s report, would go a long way toward the former. I would welcome the opportunity to discuss these comments with Department staff.
Respectfully submitted,
Barak Wrobel
bwrobel18@gmail.com



