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Introduction 

S A REPRESENTATIVE, who routinely appears before the New York 

City Office of Administrative Trials and Hearings (OATH), I submit this 

comment in strong support, with amendments, of the proposed rule 

adding a new Chapter 14 of Title 6 of the Rules of the City of New York. 

Benefits of the Proposed Rule 

The proposed rule offers several significant benefits under New York City law: 

1.  the rule furthers DCWP's statutory mission of protecting consumers and 

workers from unfair business practices and maintaining standards of integrity 

and fair dealing. (See Webster Parking LLC v City of NY, 2008 N.Y. Misc. 

LEXIS 1229 [Sup Ct, NY County Feb. 7, 2008, No. 107477/07]; also See Matter 

of Laureiro v NY City Dept. of Consumer Affairs, 41 AD3d 717 [2d Dept 2007].) 

By ensuring that consumers and workers receive restitution they are owed, the 

rule directly advances these statutory objectives. 

A 
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2. the rule addresses a practical problem where restitution goes unclaimed by 

some consumers and workers while other consumers and workers are owed 

restitution that is never paid due to respondent insolvency or non-

responsiveness. The fund creates a mechanism to match unclaimed funds with 

unpaid restitution obligations, maximizing the effectiveness of DCWP's 

enforcement actions. 

3. the rule provides flexibility in administration. DCWP retains discretion to 

determine whether to direct disbursements from the Fund and the amount of 

each disbursement based on multiple factors. This discretion is consistent with 

the broad discretionary power afforded to administrative agencies under New 

York law. (See Chinatown Carting Corp. v Bus. Integrity Commn., 2007 N.Y. 

Misc. LEXIS 870 [Sup Ct, NY County Feb. 14, 2007, No. 109473/06].) 

4. the rule includes accountability measures. The Commissioner must cause an 

accounting to be made of all Fund activities during the preceding fiscal year by 

September 30 of each year. The Fund will be administered by the Comptroller, 

who has statutory authority to audit city funds and ensure proper expenditure. 

(See Comptroller of the City of NY v Dept. of Fin. of the City of NY, 46 Misc 3d 

403 [Sup Ct, NY County 2014]; also See White Plains v New York, 63 AD2d 

396 [2d Dept 1978].) 

5. the rule explicitly preserves the Department's ability to collect outstanding 

obligations from respondents. This ensures that the Fund serves as a 

supplementary mechanism rather than replacing primary collection efforts. 
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Potential Liabilities and Legal Challenges 

Despite its benefits, the proposed rule presents several potential liabilities and 

areas of vulnerability: 

1. the rule may face challenges regarding whether it exceeds DCWP's statutory 

authority. Administrative agencies can only promulgate rules necessary to 

carry out powers delegated by law. (See Matter of NY Statewide Coalition of 

Hispanic Chambers of Commerce v NY City Dept. of Health & Mental Hygiene, 

23 NY3d 681 [2014].) If a court determines that creating and administering a 

restitution fund goes beyond implementing existing law and instead creates 

new substantive rights, the rule could be invalidated. The rule's statement that 

"nothing contained herein shall be construed to create a right of any person to 

any portion of the Fund" may be an attempt to address this concern, but this 

disclaimer may not be sufficient if the rule's practical effect is to create 

enforceable expectations. 

2. the rule grants DCWP extremely broad discretion in determining 

disbursements from the Fund. While administrative agencies enjoy broad 

discretionary power, the rule's statement that "disbursements from the Fund 

will be made at the discretion of the Department" combined with the disclaimer 

that nothing creates "a right of any person to any portion of the Fund" could be 

challenged as arbitrary or lacking sufficient standards to guide agency action. 

(See Chinatown Carting Corp. v Bus. Integrity Commn., 2007 N.Y. Misc. 

LEXIS 870 [Sup Ct, NY County Feb. 14, 2007, No. 109473/06].) Courts review 
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administrative determinations to ensure they are not arbitrary and capricious. 

(See Matter of McDonald v Zoning Bd. of Appeals of Islip, 31 AD3d 642 [2d 

Dept 2006]; also See Davidson v NY State Bd. of Law Examiners, 86 Misc 2d 

744 [Sup Ct, Albany County 1976].) 

3. the rule's criteria for determining disbursements may raise equal protection or 

due process concerns. The rule's criteria for determining disbursements may 

raise equal protection or due process concerns. The rule allows DCWP to 

consider factors including whether a consumer submitted a complaint to the 

department, participated in the investigation or proceeding, and provided 

material information to the department. These criteria could potentially favor 

certain consumers over others in ways that may not be rationally related to 

the restitution owed. The constitutional requirements of procedural due 

process apply to proceedings before administrative agencies. (See Colopedo 

Corp. v City of NY Envtl. Control Bd., 2013 NY Slip Op 31810[U] [Sup Ct, 

Queens County 2013].) The touchstones of procedural due process, notice and 

opportunity to be heard, apply to administrative proceedings. (See City of NY 

v Bay Ridge Prince LLC, 2017 N.Y. Misc. LEXIS 3361 [Sup Ct, Kings County 

May 5, 2017, No. 503152/2016].)  

4. the rule requires that money transferred to the Fund shall be paid to a 

consumer or worker pursuant to section 14-04 of this chapter within the same 

fiscal year in which such money was transferred to the fund. This requirement 

could create practical difficulties if insufficient eligible claims exist or if the 
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Department cannot process claims quickly enough. Failure to comply with this 

mandatory requirement could expose the City to legal challenges. 

5. the rule's provision allowing DCWP to "order that partial payment of an 

amount related to a claim be made from the Fund" and stating that "the 

Department will not direct that a disbursement be made that exceeds the 

balance of the Fund" could result in situations where consumers and workers 

receive only partial restitution. This could lead to claims that the rule fails to 

adequately protect consumers and workers or that it creates inequitable 

treatment among similarly situated claimants. 

6. the rule may face challenges regarding the source of funds. The rule allows 

transfer of money that is not claimed or received by an eligible consumer or 

worker within one (1) year from administrative or judicial decisions. There may 

be questions about whether DCWP has legal authority to redirect restitution 

awarded to specific individuals to a general fund, even if those individuals have 

not claimed the funds within one (1) year. This could implicate property rights 

of the intended beneficiaries. 

7. the rule's requirement that consumers may need to submit a claim to the 

department to access the fund creates an additional procedural hurdle that 

may not exist under the original restitution award. This could be challenged 

as inconsistent with the underlying restitution orders or settlements. 

8. while the rule has been certified by the Law Department and Mayor's Office 

these certifications do not preclude judicial review. Courts independently 
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assess whether administrative actions are illegal, arbitrary and capricious, or 

an abuse of discretion. (Matter of McDonald v Zoning Bd. of Appeals of Islip, 

31 AD3d 642 [2d Dept 2006]) 

Comptroller's Role and Potential Issues 

The rule provides that the Fund shall be administered by the Comptroller of 

the City of New York pursuant to section 93(j) of the charter. (See Bd. of Educ. v 

Goldin, 94 Misc 2d 574 [Sup Ct, Kings County 1978].) The Comptroller has broad 

authority to audit city accounts and expenditures. (See Comptroller of the City of NY 

v Dept. of Fin. of the City of NY, 46 Misc 3d 403 [Sup Ct, NY County 2014]; also See 

White Plains v New York, 63 AD2d 396 [2d Dept 1978].)  

However, the division of responsibilities between DCWP (which determines 

disbursements) and the Comptroller (which administers the Fund) could create 

coordination challenges or disputes about authority. 

The Comptroller's duty to ensure that no warrant is prepared unless sufficient 

appropriations are available, (See White Plains v New York, 63 AD2d 396 [2d Dept 

1978]) could conflict with DCWP's determinations about disbursements if the Fund 

lacks sufficient balance. The rule attempts to address this by stating that the 

department will not direct that a disbursement be made that exceeds the balance of 

the fund, but this could still result in disputes about timing and prioritization of 

disbursements. 
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Standard of Judicial Review 

If the rule is challenged, courts will apply a limited scope of review. The 

determination will be upheld if it has a rational basis and is not arbitrary, capricious, 

or an abuse of discretion. (See 245 Empire Grocery & Deli Corp. v NY City Dept. of 

Consumer & Worker Protection, 2024 NY Slip Op 32887[U] [Sup Ct, NY County 

2024]; also See Matter of McDonald v Zoning Bd. of Appeals of Islip, 31 AD3d 642 [2d 

Dept 2006]). Courts will not disturb underlying factual determinations made by the 

agency. (See 245 Empire Grocery & Deli Corp. v NY City Dept. of Consumer & Worker 

Protection, 2024 NY Slip Op 32887[U] [Sup Ct, NY County 2024].) Administrative 

agencies enjoy broad discretionary power when rendering determinations on matters 

they are empowered to decide. (See Chinatown Carting Corp. v Bus. Integrity 

Commn., 2007 N.Y. Misc. LEXIS 870 [Sup Ct, NY County Feb. 14, 2007, No. 

109473/06]) 

This deferential standard of review favors upholding the rule, provided DCWP 

can demonstrate a rational basis for its determinations.  

However, the rule must still comply with applicable legal requirements and 

cannot exceed the agency's statutory authority. (See Matter of NY Statewide 

Coalition of Hispanic Chambers of Commerce v NY City Dept. of Health & Mental 

Hygiene, 23 NY3d 681 [2014]) 

The proposed Unclaimed Restitution Fund rule offers significant benefits by 

furthering DCWP's mission to protect consumers and workers and by creating a 

mechanism to ensure restitution reaches intended beneficiaries. The rule appears to 
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comply with CAPA's procedural requirements for rulemaking and has been certified 

by the City Law Department as within DCWP's authority. However, the rule presents 

several potential liabilities and areas of legal vulnerability. The primary concerns 

include: 

1. whether the rule exceeds DCWP's statutory authority by creating new 

substantive rights rather than implementing existing law; 

2. whether the broad discretion granted to DCWP in determining 

disbursements lacks sufficient standards and could be deemed arbitrary; 

3. whether the criteria for determining disbursements raise equal protection 

or due process concerns; 

4. whether DCWP has authority to redirect unclaimed restitution to a general 

fund; and 

5. practical implementation challenges related to the requirement that funds 

be disbursed within the same fiscal year they are transferred. 

If challenged, the rule will be reviewed under a deferential standard that asks 

whether the agency's determination has a rational basis and is not arbitrary, 

capricious, or an abuse of discretion. (See Am. Scholastic TV Programming Found. v 

FCC, 310 US App DC 256, 46 F3d 1173 [1995].)  

While this standard favors upholding agency action, the rule must still fall 

within DCWP's delegated authority and comply with applicable legal requirements. 

The broad discretion granted to DCWP and the lack of enforceable rights for 
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consumers and workers may be particularly vulnerable to challenge as arbitrary or 

lacking sufficient standards to guide agency action. 

SUGGESTED AMENDMENTS 

Amendment 1: Clarify Statutory Authority and Nexus to Existing Powers 

Problem Identified: The rule may face challenges regarding whether it exceeds 

DCWP's statutory authority by creating new substantive rights rather than 

implementing existing law. Administrative agencies can only promulgate rules 

necessary to carry out powers delegated by law and cannot create rules out of 

harmony with the statute. (See Matter of NY Statewide Coalition of Hispanic 

Chambers of Commerce v NY City Dept. of Health & Mental Hygiene, 23 NY3d 681 

[2014]; also See McNulty v NY State Tax Com., 70 NY2d 788 [1987].) 

Suggested Amendment: Add a new subsection to section 14-01 (Definitions) or section 

14-02 (Establishment) that explicitly articulates the statutory basis for the Fund and 

its connection to DCWP's existing enforcement powers. 

Proposed Language: 

"§ 14-02(e) Statutory Basis. This Fund is established pursuant to the Department's 

authority under New York City Charter sections 2203(c), 2203(f), and 2203(h)(1) and 

Administrative Code section 20-104(b) to carry out the Department's powers and 

duties to enforce consumer and worker protection laws. The Fund implements the 

Department's existing statutory authority to obtain restitution for consumers and 

workers by creating a mechanism to ensure that restitution ordered or agreed upon 

in enforcement actions reaches intended beneficiaries when respondents fail to pay 
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or when designated recipients fail to claim awarded amounts. The Fund does not 

create new substantive rights but rather implements existing restitution authority 

by providing an alternative payment mechanism consistent with the Department's 

mission to protect consumers and workers from unfair business practices." 

Rationale: This amendment addresses the concern that the rule exceeds DCWP's 

statutory authority by explicitly tying the Fund to existing enforcement powers. By 

characterizing the Fund as an implementation mechanism rather than a source of 

new rights, the amendment strengthens the rule's defense against ultra vires 

challenges. Administrative agencies are clothed with powers expressly conferred by 

their authorizing statute as well as those required by necessary implication. (See 

Greater NY Taxi Assn. v NY City Taxi & Limousine Commn., 121 AD3d 21 [1st Dept 

2014].) 

Amendment 2: Establish Objective Standards for Disbursement Determinations 

Problem Identified: The rule grants DCWP extremely broad discretion in determining 

disbursements from the Fund, which could be challenged as arbitrary or lacking 

sufficient standards to guide agency action. Courts have identified failure to identify 

objective standards for implementing a program as grounds for finding a rule 

arbitrary and capricious. (See Lynch v NY City Civilian Complaint Review Bd., 2021 

NY Slip Op 32197[U] [Sup Ct, NY County 2021]; also See Lynch v NY City Civilian 

Complaint Review Bd., 64 Misc 3d 315, 2019 NY Slip Op 30489[U] [Sup Ct, NY 

County 2019].) 
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Suggested Amendment: Revise section 14-04(b)(1) to establish clearer, more objective 

standards and prioritization criteria for disbursement determinations. 

Proposed Language: 

"§ 14-04(b)(1) Standards for Disbursement Determinations. The Department will 

determine whether to direct disbursements from the Fund and will determine the 

amount of money associated with each disbursement from the Fund based on the 

following standards and priorities: 

(i) Primary Eligibility. A consumer or worker must be eligible for restitution under 

subdivision (a) of this section and the restitution must remain unpaid or uncollected. 

(ii) Priority Categories. Subject to the availability of funds, the Department will 

prioritize disbursements in the following order: 

(A) First Priority: Consumers and workers with final, non-appealable restitution 

awards or settlement agreements where the respondent has been determined to be 

judgment proof, dissolved, deceased, defunct, bankrupt, insolvent, or otherwise 

unable to satisfy the restitution obligation, and where the consumer or worker 

submitted a timely claim. 

(B) Second Priority: Consumers and workers with final, non-appealable restitution 

awards or settlement agreements where the respondent is delinquent or 

nonresponsive for more than 180 days, and where the consumer or worker submitted 

a timely claim. 
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(C) Third Priority: Other eligible consumers and workers based on the date of the 

underlying violation or the date the restitution obligation arose, with earlier dates 

receiving priority. 

(iii) Consideration Factors. Within each priority category, the Department may 

consider the following factors in determining the amount and timing of 

disbursements: 

(A) The amount of restitution owed; 

(B) Whether the consumer or worker submitted a complaint to the Department; 

(C) Whether the consumer or worker participated in the investigation or proceeding 

that resulted in the award of restitution; 

(D) Whether the consumer or worker provided material information to the 

Department during the investigation; 

(E) The date of the event that makes the consumer or worker eligible for the Fund 

under subdivision (a); 

(F) For consumers, whether the consumer submitted a complete claim to access the 

Fund and the date of submission; 

(G) The financial hardship to the consumer or worker if restitution is not paid; 

(H) The balance available in the Fund; and 

(I) Any other factors reasonably related to ensuring equitable distribution of available 

funds and furthering the Department's consumer and worker protection mission. 
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(iv) Documentation. The Department shall document the basis for each disbursement 

determination, including which priority category applies, which consideration factors 

were evaluated, and the rationale for the amount and timing of the disbursement." 

Rationale: This amendment addresses the concern that the rule lacks sufficient 

objective standards by establishing a clear priority system and enumerated 

consideration factors. Courts have found agency rules arbitrary and capricious when 

they fail to identify objective standards for implementing programs. (See Lynch v NY 

City Civilian Complaint Review Bd., 2021 NY Slip Op 32197[U] [Sup Ct, NY County 

2021]; also See Lynch v NY City Civilian Complaint Review Bd., 64 Misc 3d 315, 2019 

NY Slip Op 30489[U] [Sup Ct, NY County 2019].) The amendment provides a rational 

basis for agency action while preserving necessary flexibility. An administrative 

regulation will be upheld if it has a rational basis and is not unreasonable, arbitrary 

or capricious.  

Amendment 3: Address Equal Protection and Due Process Concerns 

Problem Identified: The rule's criteria for determining disbursements may raise 

equal protection or due process concerns by potentially favoring certain consumers 

over others in ways that may not be rationally related to the restitution owed. The 

criteria must bear a rational relationship to legitimate governmental purposes. 

Suggested Amendment: Add a new subsection to section 14-04 addressing equal 

treatment and procedural protections. 

Proposed Language: 

"§ 14-04(c) Equal Treatment and Procedural Protections. 
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(1) Non-Discrimination. The Department shall administer the Fund in a manner that 

does not discriminate against any consumer or worker on the basis of race, color, 

ethnicity, national origin, age, disability, creed, religion, sex, sexual orientation, 

gender identity, gender expression, or any other protected characteristic. 

(2) Rational Basis. All consideration factors applied under subdivision (b) of this 

section shall bear a rational relationship to one or more of the following legitimate 

governmental purposes: 

(i) Ensuring that restitution reaches consumers and workers who actively 

participated in enforcement actions that benefit the public; 

(ii) Prioritizing consumers and workers who cannot obtain restitution through other 

means; 

(iii) Encouraging cooperation with Department investigations and enforcement 

actions; 

(iv) Ensuring equitable distribution of limited Fund resources; or 

(v) Furthering the Department's mission to protect consumers and workers. 

(3) Notice of Determination. When the Department makes a determination regarding 

a disbursement from the Fund, the Department shall provide written notice to the 

affected consumer or worker that includes: 

(i) Whether a disbursement will be made and in what amount; 

(ii) If a disbursement is denied or reduced, the specific reasons for the denial or 

reduction; 

(iii) The priority category and consideration factors applied; and 
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(iv) Information about how to request reconsideration of the determination. 

(4) Reconsideration. A consumer or worker may request reconsideration of a 

disbursement determination by submitting a written request to the Department 

within 30 days of receiving notice of the determination. The request must explain 

why the determination was erroneous. The Department shall issue a written decision 

on the reconsideration request within 60 days." 

Rationale: This amendment addresses equal protection and due process concerns by 

prohibiting discrimination, requiring rational basis for consideration factors, and 

providing notice and an opportunity for reconsideration. Courts apply a rational basis 

standard of review and require that criteria bear a rational relationship to legitimate 

governmental purposes. While the amendment does not create a full administrative 

appeal process (which might conflict with the rule's statement that nothing creates a 

right to Fund proceeds), it provides basic procedural protections that reduce the risk 

of arbitrary action. 

Amendment 4: Clarify Authority to Redirect Unclaimed Restitution 

Problem Identified: There may be questions about whether DCWP has legal authority 

to redirect restitution awarded to specific individuals to a general fund, even if those 

individuals have not claimed the funds within one (1) year, as this could implicate 

property rights of intended beneficiaries. 

Suggested Amendment: Revise section 14-03(a) to clarify the legal basis for 

transferring unclaimed restitution and to provide additional notice to intended 

recipients. 
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Proposed Language: 

"§ 14-03(a) Transfer of Money to the Fund. 

(1) The Department may transfer money to the Fund that meets any of the following 

criteria: 

(i) Money designated as restitution to a consumer or worker pursuant to a settlement 

of an investigation, an administrative or judicial proceeding, or action concerning 

laws or rules within the Department's jurisdiction, if: 

(A) The money designated for restitution is not claimed or received by an eligible 

consumer or worker within the time set forth under such settlement; 

(B) Such settlement expressly authorizes unclaimed money designated as restitution 

to be transferred to the Fund or grants the Department sole discretion to allocate 

such funds; and 

(C) The Department provided notice to the consumer or worker at the address or 

contact information provided in the settlement or investigation file at least 90 days 

before the transfer, informing them of the pending transfer and providing 

instructions for claiming the restitution. 

(ii) Money designated as restitution to a consumer or worker in an administrative or 

judicial decision concerning laws or rules within the Department's jurisdiction, if: 

(A) The money designated for restitution is not claimed or received by an eligible 

consumer or worker under such decision within one year; 
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(B) The Department made reasonable efforts to locate and notify the consumer or 

worker, including sending notice to the last known address or contact information in 

the Department's records at least 90 days before the transfer; and 

(C) The notice informed the consumer or worker of the amount of restitution 

available, instructions for claiming the restitution, and the date by which the 

restitution must be claimed to avoid transfer to the Fund. 

(iii) Any other money for which the Department has express legal authority to 

transfer to the Fund. 

(2) Property Rights Preserved. Transfer of unclaimed restitution to the Fund does not 

extinguish the underlying restitution obligation or the consumer's or worker's right 

to receive the restitution to which they are entitled. Consumers and workers retain 

the right to submit claims to the Fund for restitution that was transferred under this 

section, subject to the requirements and limitations of section 14-04. 

(3) Records Retention. The Department shall maintain records of all restitution 

transferred to the Fund, including the identity of consumers and workers entitled to 

such restitution, the amount transferred, the date of transfer, and documentation of 

notice efforts." 

Rationale: This amendment addresses concerns about redirecting restitution 

awarded to specific individuals by requiring enhanced notice before transfer and 

explicitly preserving the underlying entitlement. The amendment clarifies that 

transfer to the Fund is an administrative mechanism rather than an extinguishment 

of rights, reducing the risk of property rights challenges. The notice requirements 



18 
 

B I R C H  H I L L  C H A M B E R S  

 

115 Forest Avenue, Unit 61, Locust Valley, NY 11560 
 

ensure that consumers and workers have a meaningful opportunity to claim 

restitution before it is transferred. 

Amendment 5: Address Practical Implementation of Same-Fiscal-Year Requirement 

Problem Identified: The rule requires that money transferred to the Fund be paid to 

a consumer or worker within the same fiscal year in which it was transferred, which 

could create practical difficulties if insufficient eligible claims exist or if the 

Department cannot process claims quickly enough. Failure to comply with this 

mandatory requirement could expose the City to legal challenges. 

Suggested Amendment: Revise section 14-03(b) to provide flexibility while 

maintaining accountability. 

Proposed Language: 

"§ 14-03(b) Timing of Disbursements. 

(1) General Rule. The Department shall make reasonable efforts to disburse money 

transferred to the Fund to eligible consumers or workers within the same fiscal year 

in which such money was transferred to the Fund. 

(2) Carryover. If money transferred to the Fund in a fiscal year cannot be disbursed 

to eligible consumers or workers within that fiscal year due to insufficient eligible 

claims, pending claim reviews, or administrative processing requirements, such 

money shall remain in the Fund and be available for disbursement in subsequent 

fiscal years. 

(3) Priority for Carried-Over Funds. Money carried over from a prior fiscal year shall 

be prioritized for disbursement before money transferred in the current fiscal year, 



19 
 

B I R C H  H I L L  C H A M B E R S  

 

115 Forest Avenue, Unit 61, Locust Valley, NY 11560 
 

to the extent practicable and consistent with the priority categories established in 

section 14-04(b)(1)(ii). 

(4) Annual Reporting. The accounting required under section 14-05 shall include 

information about money carried over from prior fiscal years, the reasons why such 

money was not disbursed in the fiscal year it was transferred, and the Department's 

plan for disbursing carried-over funds." 

Rationale: This amendment addresses the practical difficulties created by the 

mandatory same-fiscal-year requirement by converting it to a reasonable-efforts 

standard with carryover provisions. The original requirement could expose the City 

to legal challenges if circumstances prevent timely disbursement. The amendment 

maintains accountability through prioritization of carried-over funds and annual 

reporting requirements while providing necessary operational flexibility. 

Amendment 6: Establish Minimum Disbursement Standards to Address Partial 

Payment Concerns 
 

Problem Identified: The rule's provision allowing DCWP to order partial payment and 

stating that disbursements will not exceed the Fund balance could result in situations 

where consumers and workers receive only partial restitution, potentially leading to 

claims of inadequate protection or inequitable treatment. 

Suggested Amendment: Add provisions to section 14-04(b) establishing minimum 

disbursement standards and transparency requirements. 

Proposed Language: 

"§ 14-04(b)(5) Partial Disbursements and Fund Balance Limitations. 
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(i) Full Payment Preference. The Department shall prioritize making full 

disbursements of restitution owed whenever the Fund balance permits. Partial 

disbursements should be made only when necessary to ensure equitable distribution 

among multiple eligible consumers and workers or when the Fund balance is 

insufficient to make full payment to all eligible claimants. 

(ii) Minimum Partial Payment. When the Department determines that partial 

payment is necessary, the Department shall disburse at least 25% of the restitution 

owed to each eligible consumer or worker in the same priority category, unless the 

Fund balance is insufficient to provide such minimum payment to all eligible 

claimants in that category. 

(iii) Pro Rata Distribution. When the Fund balance is insufficient to make full or 

minimum partial payments to all eligible consumers and workers in a priority 

category, the Department shall distribute available funds on a pro rata basis among 

eligible claimants in that category based on the amount of restitution owed to each 

claimant. 

(iv) Subsequent Disbursements. Consumers and workers who received partial 

disbursements shall remain eligible for additional disbursements from the Fund in 

subsequent periods when additional funds become available, and shall receive 

priority for such subsequent disbursements until their full restitution obligation is 

satisfied. 

(v) Transparency. The Department shall publish quarterly reports on its website 

showing the total amount of restitution owed to eligible consumers and workers, the 
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total Fund balance, the number and amount of disbursements made, and the number 

of consumers and workers awaiting full or partial payment." 

Rationale: This amendment addresses concerns about partial payments and 

inequitable treatment by establishing minimum standards and transparency 

requirements. The amendment provides a rational basis for partial payment 

decisions and ensures that similarly situated claimants receive equitable treatment. 

Courts have found agency rules arbitrary and capricious when they allow for uneven 

enforcement or discriminatory impact. (See Lynch v NY City Civilian Complaint 

Review Bd., 2021 NY Slip Op 32197[U] [Sup Ct, NY County 2021]; also See Lynch v 

NY City Civilian Complaint Review Bd., 64 Misc 3d 315, 2019 NY Slip Op 30489[U] 

[Sup Ct, NY County 2019].) The transparency requirements enhance accountability 

and allow for public oversight. 

Amendment 7: Clarify Coordination Between DCWP and Comptroller 

Problem Identified: The division of responsibilities between DCWP (which 

determines disbursements) and the Comptroller (which administers the Fund) could 

create coordination challenges or disputes about authority. The Comptroller's duty to 

ensure sufficient appropriations could conflict with DCWP's disbursement 

determinations. 

Suggested Amendment: Add a new section addressing coordination and 

administrative procedures. 

Proposed Language: 

"§ 14-06 Administration and Coordination. 
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(a) Comptroller Administration. The Fund shall be administered by the Comptroller 

of the City of New York pursuant to section 93(j) of the Charter. The Comptroller 

shall maintain the Fund as a separate account, track all deposits and disbursements, 

and ensure proper accounting of all Fund activities. 

(b) DCWP Determinations. The Department shall make all determinations regarding 

eligibility for disbursements from the Fund and the amount of each disbursement in 

accordance with this chapter. The Department shall communicate such 

determinations to the Comptroller in writing. 

(c) Disbursement Process. Upon receiving a written determination from the 

Department directing a disbursement from the Fund, the Comptroller shall: 

(1) Verify that sufficient funds are available in the Fund to cover the disbursement; 

(2) If sufficient funds are available, prepare and issue a warrant for payment to the 

designated consumer or worker within 30 days; 

(3) If sufficient funds are not available, notify the Department in writing within 10 

days, specifying the Fund balance and the amount of the shortfall. 

(d) Insufficient Funds. If the Comptroller notifies the Department that insufficient 

funds are available for a directed disbursement, the Department shall: 

(1) Revise the disbursement determination to conform to the available Fund balance 

in accordance with the standards in section 14-04(b)(5); or 

(2) Defer the disbursement until sufficient funds become available in the Fund. 

(e) Coordination Procedures. The Department and the Comptroller shall establish 

written procedures for coordination of Fund administration, including procedures for: 
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(1) Regular communication regarding Fund balance and anticipated disbursements; 

(2) Transfer of money to the Fund; 

(3) Processing of disbursement determinations; 

(4) Record-keeping and reporting; and 

(5) Resolution of any disputes regarding Fund administration. 

(f) Comptroller Audit Authority. Nothing in this chapter shall limit the Comptroller's 

authority under section 93 of the Charter to audit the Department's administration 

of the Fund and to make recommendations regarding Fund operations." 

Rationale: This amendment addresses coordination challenges by clearly delineating 

responsibilities and establishing procedures for communication and dispute 

resolution. The Comptroller has statutory authority to audit city accounts and ensure 

proper expenditure, and no warrant shall be prepared unless sufficient 

appropriations are available. (See White Plains v New York, 63 AD2d 396 [2d Dept 

1978].) The amendment respects these statutory requirements while providing a 

clear process for coordination. The provision preserving the Comptroller's audit 

authority ensures appropriate oversight. 

Amendment 8: Address Relationship to Primary Collection Efforts 

Problem Identified: While the rule states that it preserves the Department's ability 

to collect outstanding obligations from respondents, the relationship between Fund 

disbursements and ongoing collection efforts needs clarification to avoid unintended 

consequences. 
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Suggested Amendment: Expand section 14-02(d) to clarify the relationship between 

Fund disbursements and collection efforts. 

Proposed Language: 

"§ 14-02(d) Relationship to Collection Efforts and Outstanding Obligations. 

(1) Preservation of Collection Authority. The establishment and administration of the 

Fund does not extinguish, diminish, or otherwise affect any obligation of any person 

to pay outstanding money owed to the Department or to consumers or workers. The 

Department retains full authority to pursue collection of all outstanding obligations 

through all available legal means. 

(2) Subrogation. When the Department directs a disbursement from the Fund to a 

consumer or worker for restitution that a respondent was obligated to pay, the 

Department shall be subrogated to the rights of that consumer or worker against the 

respondent to the extent of the disbursement made. The Department may pursue 

collection from the respondent and shall deposit any amounts collected through such 

subrogation into the Fund. 

(3) No Release of Respondent. Disbursement from the Fund to a consumer or worker 

does not release, discharge, or satisfy the respondent's obligation to pay the 

restitution. The respondent remains liable for the full amount of restitution ordered 

or agreed upon, and the Department may continue collection efforts against the 

respondent. 
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(4) Priority of Direct Payment. Before directing a disbursement from the Fund under 

section 14-04(a)(3) based on a determination that a respondent is unable to satisfy a 

restitution obligation, the Department shall: 

(i) Make reasonable efforts to collect the restitution directly from the respondent; 

(ii) Evaluate whether the respondent has assets or income from which restitution 

could be collected; and 

(iii) Document the basis for determining that the respondent is judgment proof, 

dissolved, deceased, defunct, bankrupt, insolvent, delinquent, nonresponsive, or 

otherwise unable to satisfy the restitution obligation. 

(5) Coordination with Settlement Agreements. When a settlement agreement 

provides for payment of restitution by a respondent and also authorizes transfer of 

unclaimed restitution to the Fund, the Department shall continue to enforce the 

respondent's payment obligations under the settlement agreement and shall not treat 

the availability of the Fund as a substitute for respondent compliance with settlement 

terms." 

Rationale: This amendment clarifies that the Fund is a supplementary mechanism 

rather than a replacement for primary collection efforts and establishes subrogation 

rights to allow the Department to recover disbursed amounts from responsible 

respondents. The amendment ensures that respondents remain accountable for their 

obligations and that the Fund does not create a moral hazard or reduce collection 

efforts. The priority-of-direct-payment provisions ensure that the Fund is used 

appropriately as a last resort rather than a first option. 
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Amendment 9: Enhance Accountability and Reporting Requirements 

Problem Identified: While the rule includes an annual accounting requirement, 

enhanced transparency and accountability measures would strengthen the rule's 

defense against challenges of arbitrary administration. 

Suggested Amendment: Expand section 14-05 to provide more comprehensive 

reporting and accountability requirements. 

Proposed Language: 

"§ 14-05 Accounting, Reporting, and Transparency. 

(a) Annual Accounting. The Commissioner shall, by September 30 of each year, cause 

an accounting to be made of all of the Fund's activities during the preceding fiscal 

year. The accounting shall include: 

(1) The total amount of money transferred to the Fund during the fiscal year, itemized 

by source; 

(2) The total number and amount of disbursements made from the Fund during the 

fiscal year, itemized by priority category; 

(3) The number of consumers and workers who received full disbursements and the 

number who received partial disbursements; 

(4) The total amount of restitution owed to eligible consumers and workers who have 

submitted claims but have not yet received payment; 

(5) The Fund balance at the end of the fiscal year; 

(6) The amount of money carried over from prior fiscal years; 

(7) The total amount recovered through subrogation and deposited into the Fund; 
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(8) A summary of the consideration factors most commonly applied in disbursement 

determinations; 

(9) Any challenges or disputes regarding Fund administration and their resolution; 

and 

(10) Recommendations for improving Fund operations. 

(b) Public Availability. The annual accounting shall be published on the Department's 

website and shall be available for public inspection at the Department's offices. 

(c) Quarterly Reports. The Department shall publish quarterly reports on its website 

containing summary information about Fund activities, including the current Fund 

balance, the number of pending claims, and the total amount of disbursements made 

during the quarter. 

(d) Individual Claim Status. The Department shall provide a mechanism for 

consumers and workers who have submitted claims to check the status of their claims 

online or by contacting the Department. 

(e) Review and Evaluation. The Department shall conduct a comprehensive review 

and evaluation of the Fund's operations every three years and shall publish a report 

containing findings and recommendations for any necessary amendments to this 

chapter." 

Rationale: This amendment enhances accountability and transparency by expanding 

reporting requirements and providing for regular review and evaluation. The 

Comptroller has authority to audit city accounts and ensure proper expenditure. (See 

Comptroller of the City of NY v Dept. of Fin. of the City of NY, 46 Misc 3d 403 [Sup 
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Ct, NY County 2014]; also See White Plains v New York, 63 AD2d 396 [2d Dept 

1978]). Enhanced reporting requirements facilitate oversight and reduce the risk of 

challenges based on arbitrary or capricious administration. The public availability of 

information allows for external monitoring and accountability. 

Amendment 10: Address Claim Submission Requirements for Workers 

Problem Identified: The rule requires consumers to submit claims but does not clearly 

address whether workers must also submit claims or whether different procedures 

apply to workers. This ambiguity could lead to inconsistent treatment and 

administrative confusion. 

Suggested Amendment: Revise section 14-04(b)(2) to clarify claim submission 

requirements for both consumers and workers. 

Proposed Language: 

"§ 14-04(b)(2) Claim Submission Requirements. 

(i) Consumer Claims. The Department may require a consumer to submit a claim to 

the Department to access the Fund by completing a form made available by the 

Department that includes information about the consumer, the restitution owed, and 

any other information reasonably required by the Department to verify eligibility and 

determine the appropriate disbursement amount. The Department shall make claim 

forms available on its website and at its offices and shall provide assistance to 

consumers in completing claim forms upon request. 

(ii) Worker Claims. The Department may require a worker to submit a claim to the 

Department to access the Fund by completing a form made available by the 
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Department that includes information about the worker, the employment 

relationship, the restitution owed, and any other information reasonably required by 

the Department to verify eligibility and determine the appropriate disbursement 

amount. The Department shall make claim forms available on its website and at its 

offices and shall provide assistance to workers in completing claim forms upon 

request, including assistance in languages other than English. 

(iii) Waiver of Claim Requirement. The Department may waive the claim submission 

requirement when the Department has sufficient information in its records to verify 

eligibility and determine the appropriate disbursement amount, and when the 

Department can locate and contact the consumer or worker to provide notice of the 

disbursement. 

(iv) Claim Processing. The Department shall review submitted claims for 

completeness and shall notify claimants within 30 days if additional information is 

required. The Department shall make a determination regarding each complete claim 

within 90 days of receipt, subject to the availability of funds and the priority 

categories established in section 14-04(b)(1)(ii). 

(v) Waitlist. The Department may maintain a waitlist of accepted claims submitted 

by consumers and workers in chronological order based on the date on which such 

claims were fully submitted to the Department. The Department shall provide 

claimants with information about their position on the waitlist and estimated 

timeframes for disbursement based on anticipated Fund availability." 
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Rationale: This amendment clarifies that claim submission requirements apply to 

both consumers and workers and establishes clear procedures for claim processing. 

The amendment addresses potential equal protection concerns by ensuring consistent 

treatment of consumers and workers. The waiver provision provides flexibility when 

claim submission would be unnecessary or burdensome. The processing timeframes 

and waitlist transparency provisions enhance accountability and reduce the risk of 

arbitrary administration. 

In Conclusion 

The proposed Unclaimed Restitution Fund rule advances DCWP's mission to 

protect consumers and workers but presents several legal vulnerabilities that could 

subject it to challenge as exceeding statutory authority, being arbitrary and 

capricious, or violating due process and equal protection principles. The ten (10) 

amendments recommended hereinabove address these vulnerabilities by: 

1. Clarifying the statutory basis and nexus to existing enforcement powers to defend 

against ultra vires challenges; 

2. Establishing objective standards and priority categories for disbursement 

determinations to address arbitrary and capricious concerns; 

3. Providing equal treatment and procedural protections to address due process and 

equal protection concerns; 

4. Clarifying authority to redirect unclaimed restitution and preserving underlying 

property rights; 
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5. Addressing practical implementation challenges with the same-fiscal-year 

requirement; 

6. Establishing minimum disbursement standards to ensure equitable treatment; 

7. Clarifying coordination between DCWP and the Comptroller to prevent 

administrative conflicts; 

8. Addressing the relationship to primary collection efforts and establishing 

subrogation rights; 

9. Enhancing accountability and reporting requirements to facilitate oversight; and 

10. Clarifying claim submission requirements for both consumers and workers. 

These amendments strengthen the rule's legal foundation while preserving the 

flexibility necessary for effective administration. Under the deferential standard of 

judicial review applicable to administrative agency determinations, a rule will be 

upheld if it has a rational basis and is not arbitrary, capricious, or an abuse of 

discretion. (See Matter of Williamsburg & Greenpoint Parents: Our Pub. Schs.! v Bd. 

of Trustees, State Univ. of NY, 130 AD3d 638 [2d Dept 2015]; also See Lynch v NY 

City Civilian Complaint Review Bd., 2021 NY Slip Op 32197[U] [Sup Ct, NY County 

2021].) 
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