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The American Economic Liberties Project (“Economic Liberties”)! submits this comment in response to
the Federal Trade Commission’s (“FTC” or the “Commission”) advance notice of proposed rulemaking
(“ANPRM”) regarding the use of “prenotification negative option plans.”?

I. Introduction

Over the two decades, with technological advancements and changing consumer preferences, businesses
have expanded their use of subscription models.® Now, most businesses offer subscription plans for
products and services, with this model becoming prevalent in almost every sector of the economy.* At the
same time, businesses are offering more types of models, new products and services, and new billing and
marketing plans than ever before.’ This includes negative option plans — transactions where a business
interprets a consumer’s silence as confirmation to be charged for a product or service — that automatically
renew, free trials that roll into paid subscriptions, and plans that continue until a consumer affirmatively
cancels.®

The first negative option rule (“Rule””) was adopted by the FTC in 1973 to prevent unfair or deceptive
market practices for businesses that shipped physical merchandise via prenotification plans’ — where
businesses ship products to consumers and charge them for it if the consumer does not cancel or decline.?
But it does not cover the vast majority of negative option practices that have emerged in the last fifty
years. And while Congress has passed legislation to crack down on “aggressive sales tactics,”® regulatory
gaps remain. The Telemarketing and Consumer Fraud and Abuse Prevention Act enacted in 1994 as
implemented by the FTC’s Telemarketing Sales Rule (“TSR”) only applies to negative option plans
offered via telemarketing,'” and the Restore Online Shoppers’ Confidence Act (‘ROSCA”) enacted in
2010 only applies to sales that are “effected on the internet™!" or “completed online.”'? That means
besides case-by-case enforcement actions, subscribers are not necessarily protected from subscription
traps via mail or in person. Recently, Uber filed a motion to dismiss attempting to evade accountability
from the FTC and a number of states over unfair and deceptive subscription practices, by claiming it is a
first-party biller, not a third-party which is covered under ROSCA. "3



The previous administration took meaningful steps to address the evolving subscription market, to fill the
regulatory gaps that exist, and ultimately crack down on unfair and deceptive practices to protect the
public. This included proposing and finalizing a new rule (“Amended or Vacated Rule”)!'* that required it
to be as simple to cancel as it is to sign-up for all negative option subscription plans, and required
businesses to clearly and truthfully disclose material information to consumers. The Amended Rule also
allowed the Commission to impose civil penalties on businesses engaged in unfair or deceptive practices,
which will deter further wrongdoing, allow the Commission to provide redress to consumers, and ensure
there is fair competition.!> The Amended Rule was widely supported, with large public engagement — as
over 16,000 people commented on the final rule.'® Business groups immediately sued to block the
Amended Rule,!” with the Eighth Circuit Court of Appeals striking down the Amended Rule in March
purely for procedural reasons.!'®

As the 1973 Rule remains unchanged, a number of businesses have used unfair and deceptive marketing
in modern subscription practices to boost revenue and ultimately their profits — to the detriment of
consumers, small and emerging businesses, and other competitors. While the FTC and a number of states
have cracked down on particular companies,'® case-by-case enforcement actions are time and resource
intensive. As investigations or lawsuits are underway, harm to consumers and businesses continues.
Clear, bright-line rules that address these widespread practices are long overdue.?

This comment provides a brief overview of subscription models and the different subscription traps that
consumers and businesses are subject to. It also provides a few examples of the different enforcement and
regulatory actions the FTC has taken against businesses for subscription traps, background on the
Amended Rule, and why bright-line rules are preferable. Next, it provides a brief overview of actions the
Trump FTC has taken surrounding subscription practices.

While we commend the Commission for taking steps to address manipulative, coercive, or deceptive
subscription practices throughout the economy,?' we believe that the Commission’s limited time and
resources should be spent addressing the Eighth Circuit’s concerns by issuing a preliminary regulatory
analysis along with a notice of proposed rulemaking (“NRPM”)?* instead of restarting the rulemaking in
its entirety. If the FTC must restart the rulemaking process in its entirety, then the Commission should go
even farther than the Amended Rule, as noted below. However, the FTC has already collected research
and evidence — including via an ANPRM in 2019% and NPRM in 2023,** enforcement actions, and
complaints from the public. And importantly, the time between an ANPRM and an NRPM can take
months and even years — as exemplified by the aforementioned four year period.”> Assuming beginning
with an ANPRM adds 12 months to the process, and the trajectory of complaints the FTC receives each
year regarding negative option plans and subscriptions continues, the agency could receive over 120
complaints per day in the next year— totaling 43,800 over 12 months.?® This extra delay will result in more
consumers and businesses suffering harm, and with FTC budget and staff cuts,?’ an enforcement first
approach is likely to be costly and inadequate, leaving many complaints unaddressed. As such, we urge
the FTC to quickly implement a negative option rule that fills the regulatory gaps, creating clear,
consistent guidance for businesses across different types of negative option plans and subscriptions.



II.  The Subscription Economy

Over the two decades, the subscription model has expanded and become prevalent in almost every sector
of the economy.?® Between 2012 and 2021, it has grown by over 400%,? with subscription based
companies outpacing traditional business models on the S&P 500,° and almost 75% of companies that
sell directly to consumers offer a subscription service.*! Indeed, 80% of the top fortune 500 companies
offer subscription plans,*? while 90% of the largest technology companies by market cap offer such
plans.** Over 90% of households in the U.S. pay for at least one subscription service,** while the average
household is subscribed to seven or more services.*’ In total, the average American pays over $1,000 a
year for subscriptions.*® In fact, there are so many subscription products that there are subscription
services that will cancel a consumer's other subscriptions.’

At the same time the model has expanded to different types of businesses, the type of subscription has
also evolved. Subscriptions used to primarily involve prenotification plans*® — where businesses send
notices to consumers offering goods and automatically bill and ship the product if the consumer fails to
decline, including monthly books, magazines, or newspapers.*® Now, subscription plans are primarily
automatic renewals that continue until a consumer cancels.*’ This includes streaming services, gym
memberships, car wash and ride sharing subscriptions, and music and video game services.*!

This model has grown in part due to technological advancements, business rationales, and consumer
preferences. Cloud computing has made it easier for companies to host applications and data without
expensive upfront costs on infrastructure and physical storage.*> High speed internet and the use of
mobile devices allow consumers to access products and services at all times. The development of
recurring, automatic billing systems along with payment processors have made it easier for businesses to
offer this model.* And the availability of data collection, artificial intelligence, and other analytical tools
have made it easier for businesses to know precisely what customers want and are willing to pay for a
service.* Businesses are turning to subscription models because they provide consistent revenue,
allowing for stability and predictability.*> And some consumers turn to subscriptions for a lower entry
price, flexibility that comes with free trials and cancellations, or convenience as they do not have to own,
store, repair, or lose things.*

Some businesses have used this model to coerce consumers into signing up for unwanted subscriptions,
prevent them from cancelling, charge consumers or increase prices without their consent, or lock
consumers into an ecosystem while locking other businesses out.*’ These efforts create outsized profits
for the business,*® while costing millions of people time and money. For example, the average American
spends almost $200 a year on unused or hard to cancel subscriptions,*’ with people underestimating
exactly how much they are spending each month.*° At the same time, many businesses pay for
subscriptions that go unused. According to one study, half of all software licenses go unused, costing
businesses billions of dollars.’!

111. Previous Efforts

The FTC has a long history of cracking down on these abusive subscription practices, including via case-
by-case enforcement actions and rulemaking efforts.



Enforcement

The FTC has taken a number of enforcement actions>® using a patchwork of existing authorities to try to
address unfair or deceptive subscription practices,*® including Section 5 of the FTC Act. For example, in
2009, the FTC took action against two companies and their executives for deceptive advertising
surrounding weight-loss drugs and charging consumers without their consent.>* In 2017, the FTC took
action against Credit Bureau Center (formerly MyScore LLC) for enrolling consumers into a credit
monitoring subscription without their consent.> In 2023, the FTC sued Amazon and a number of
executives for knowingly enrolling consumers in an Amazon Prime subscription without their consent
using manipulative, coercive practices and making it difficult for consumers to cancel their subscription.>
And in 2024, the Commission also sued Adobe and two executives for hiding early termination fees from
consumers and making it difficult to cancel subscriptions.’’ Before the Amended Rule was struck down,
the Commission along with 21 bipartisan states and Washington D.C. sued Uber for falsely advertising
free delivery services and charging them anyway, and for enrolling consumers into a subscription plan
without their consent, and made it difficult to cancel.®®

While enforcement efforts are necessary, signaling to businesses and markets that law and rulebreakers
will be held accountable, these actions are company-specific, take a vast amount of time and resources,
and are clearly not adequate given the increasing number of complaints received by the FTC each year.”

Rulemaking

The FTC has had a negative option rule since 1973. However, the Rule only addressed “prenotification”
plans in which the business offers a product to consumers, then charges and provides the goods if the
consumer does not decline the offer.*

In 2019, the first Trump FTC understood the need for a bright-line rule to address persistent unfair and
deceptive subscription practices, as the Commission continued to see an uptick in the number of
complaints surrounding subscription plans.®! As such, the Commission began a rulemaking process,
receiving fewer than 20 comments from the public on the current rule and how a new rule could address
consumer harms.®?

The Biden FTC took additional efforts to protect consumers and businesses across the board from unfair
and deceptive subscription practices. First, the Commission published an updated policy statement
regarding negative option marketing, providing clear guidance for businesses on the FTC’s enforcement
of laws and regulations.®® Then, the Commission proposed and finalized changes to the Rule.** The
Amended Rule expanded what categories were covered under the rule, including continuity plans,®
automatic renewals,®® and free trial plans.®’ The Amended Rule also required businesses to make it as
quick and easy to cancel as it was for the consumer to sign up for the subscription, and provide clear,
truthful information for consumers to easily understand what they are signing up for.%®

Despite the popularity of the Amended Rule — with over 16,000 people commenting and the vast majority
of commenters supporting the new rule — and the agency’s history of promulgating rules to protect



consumers,” business groups sued to block it almost immediately.”® The plaintiffs claimed the Amended
Rule was an “abuse of discretion” and “in excess” of the agency’s authority, while also violating a
statutory requirement.”! On July 8, 2025, an Eighth Circuit panel held that the FTC had violated Section
22 of the FTC Act,” as the agency did not issue its preliminary regulatory analysis prior to the final rule
because it had determined that the proposed rule would not reach the threshold which required an analysis
— including having an annual effect of over $100 million on the economy.”” However, the administrative
law judge (“ALJ”) at the Commission later determined the rule would instead exceed that threshold.™
Because the Commission did not issue a preliminary regulatory analysis, the 8th Circuit panel determined
the plaintiffs “lost a notable opportunity to dissuade the FTC from adopting the Rule.””® Notably, the
Court did not set aside the rule on arbitrary and capricious grounds, nor on the Commission’s authority to
promulgate such a rule,” but instead because of the “Commission’s procedural error.””’ Now, instead of
addressing the Eighth Circuit’s concerns, the Commission seems poised to completely restart the
rulemaking process.

Continued need for action

Since the Amended Rule was finalized and struck down, these unfair or deceptive practices have only
continued. This is evident by commenters on this docket, complaints shared on anonymous message
boards, and litigation efforts.”® One commenter told the Commission “as much as I try to stay on top of
cancelling before the free trial ends[,] [sJometimes T forget, and in this last 6 month[s] it has cost me $120
from 4 [applications] I failed to cancel [and] have never used nor opened.”” Another individual was
charged a monthly fee after making a purchase, which the commenter does not recall signing up for.*
Someone else expressed frustration when attempting to cancel a subscription that required a “over 10
minute [phone call with] someone who tried to convince me to stay,”®! while another commenter urged
the Commission to “give[] this issue the attention it deserves.”® There are a number of message boards
where anonymous users have also expressed their frustrations with subscriptions and subscription traps.
One user said they are “exhausted” by subscriptions, as they have to keep “a constant mental load to track
what [subscription] is active and what is not,”3 while another expressed frustration with subscription
services that announce price increases, but once a user goes to cancel the service, the company offers
them a discount instead, noting “[i]f they aren’t losing money [], why not just offer that deal for
everybody?”® And in response to the Eighth Circuit’s decision to vacate the rule, one commenter said
they were “[t]ired of courts tying customer hands.”® At a time when streaming services are raising prices
well above inflation,*® the stakes for consumers are only getting higher.

IV.  The Current FTC Delayed Rollout of the Amended Rule — And Then Took Over Six
Months to Take Additional Action

When the Trump FTC took control of the rulemaking effort, the Commission slow-walked its rollout of
the rule. On May 9, 2025, just days before companies were required to comply with the new rule, the
agency extended the compliance deadline sixty days — despite already deferring enforcement for some
provisions already.}” The FTC required compliance by July 14 — a deadline which was mooted by the
Eighth Circuit’s decision just days earlier.



This FTC has taken a number of enforcement actions to crack down on abusive subscription practices.
After the rule was struck down, the Commission sued LA Fitness for making it “exceedingly difficult” for
consumers to cancel their gym memberships which continued indefinitely,* and Instacart for falsely
advertising free delivery services and charging them anyway, and for enrolling consumers into
subscription plans they did not consent to.%’ However, it took six months before the Commission took any
action to revive the rulemaking effort, including eight months before issuing the ANPRM.*

If the FTC nonetheless restarts the rulemaking process in its entirety, then the Commission should go
even farther than the Amended Rule. This could include: 1) banning free trials or free to pay plans from
rolling into automatic subscriptions, 2) requiring affirmative agreements from consumers for price
increases, 3) requiring a period after automatic renewal where a consumer can cancel and receive a full
refund, and 4) banning subscriptions that are required for a product or service to be operable.

V. Conclusion

The evolving subscription economy alongside outdated FTC rules has enabled a number of businesses to
use unfair and deceptive practices to trap consumers and businesses into subscriptions and keep other
competitors out of the marketplace. While the FTC looks to repeat work that has already been done,
consumers are spending hundreds of dollars on unused or unwanted memberships, competition is being
suppressed, and cities, states, and members of Congress are looking to fill in the gaps.’! At a time of
persistent inequality,”” challenging labor market,”
the FTC to act quickly to end these abusive practices on an economy wide level.
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