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MEMORANDUM IN OPPOSITION
Noise Monitoring Rules; The Department of Environmental Protection is proposing to
promulgate a rule to amend 15 RCNY Chapter 28 gby requiring certain construction sites to use a
noise monitor.

Associated Builders and Contractors — Empire State Chapter (ABC), representing merit shop
contractors across New York, submits this memorandum in opposition with comments to the DEP
Noise Mitigation Rule Revision regarding Construction Site Noise Monitoring.

Associated Builders and Contractors (ABC) is a national construction industry trade association
representing over 23,000 members nationwide. Grounded in the merit shop philosophy, ABC and
its 68 chapters focus on developing skilled workers, ensuring ethical and safe project delivery, and
promoting cost-effective construction practices that benefit communities. Our diverse membership
spans all specialties, with a core focus on industrial and commercial construction.

The current rule (see rule text below) requires contractors to submit an Alternate Noise Mitigation
Plan (ANMP) when applying for an after-hours variance (AHV) to allow work to take place
outside the normal working hours (weekdays, 7AM-6PM). The AHNM plan would typically be
required, for example, if a contractor requested AHV based on “hardship” (financial
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considerations/scheduling considerations) and not “safety’”.

The proposed rule requires the ANMP to include on-site noise monitoring and transmission of
noise monitoring data to DEP. Only DEP approved noise monitoring devices can be used.
Obviously, DEP wants the ability to double check whether the contractor’s ANMP is limiting noise
and keeping it within standards as indicated on the ANMP. One must assume that this data will be
used to determine compliance and enforcement actions. How DEP uses the data is yet to be
determined. Our assumption is that they will only refer to it when a complaint is received from
the public concerning excessive noise, or it will perhaps be used for random spot checks.

The need for on-site monitoring will be required under the following circumstances:
e New building construction that requires an ANMP
e Project square footage is 200,000 or more
e Site is within 50 feet of residential or sensitive receptors
e Duration of ANMP is 30 days or more

Exceptions to the need for noise monitoring is provided for affordable housing projects and
emergency work. It is unclear whether the 200,000 square foot trigger refers to the footprint of the
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project or floor area of the project. If the trigger is footprint, fewer new building sites will require
monitoring as this represents a rather large building footprint.

It is also unclear if “new building construction” refers to erection of a new building or any building
construction work on new or existing buildings.

This rule will undoubtedly increase costs on contractors. As such, the contracting industry should
be consulted about costs and availability of the equipment needed to monitor noise. Perhaps more
importantly, the monitoring and the availability of the monitoring data to DEP will result in more
enforcement actions and possibly stop work orders. The monitoring data will make deficiencies
in the ANMP evident. Heretofore, compliance with the ANMP has been left up to the contractor,
with DEP only checking noise levels in response to complaints by the public. Now, the history of
noise levels throughout the project will be available to DEP.

We think the contracting industry can only reasonably oppose this based on cost and perhaps
availability of monitoring devices.

What are we proposing? The Department of Environmental Protection is proposing to
promulgate a rule to amend the Citywide Construction Noise Mitigation Rules cedified in
Chapter 28 of Title 15 of the Rules of the City of New York, by adding a new requirement that
certain construction sites that will be in operation after hours must have a noise monitor.

Proposed Rule Change

Section 1. Subdivision o of section 28-101 of chapter 28 of Title 15 of the Rules of the

City of New York is relettered as subdivision s, and new subdivisions o, p, q and r are
added, to read as follows:

0. Noise Monitoring at Construction Sites

1. When a new building construction project requires an Alternative Noise Mitigation
Plan (ANMP) pursuant to Section 24-221, the duration of that ANMP is for 30 days or
longer, the project’s square footage is 200,000 or more. and the worl¢ site is within 50
feet of a residential receptor; at least one noise monitoring device must be placed facing
the nearest sensitive receptors, as defined in 15 RCNY 28-101(i), or the nearest
residential receptor, whichever is closer. The application for the ANMP shall include a
map identifving the sensitive and residential receptors within a 75 foot radius of the site
that are shown on the Department of City Planning’s ZoLa Map, which can be accessed
at ZoLa | NYC’s Zoning & Land Use Map', and the map shall show the proposed
location of the noise monitoring device(s). The ANMP application shall also provide the

number and locations of monitoring devices, and the responsible party’s name and
contact information,

2. The noise monitoring device(s) must be installed on the construction site and collect
data for the duration of the project, until the construction activities taking place at the site
are limited to minimal noise impact construction activities. as set forth in 15 RCNY§ 30-
102, and interior renovation work, as defined in 15 RCNY§ 28-110.

! hitps://zola. planning nyc.goviabout#8, 72/40.7125/-73.733.
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3. Readings must be measured in A-scale. The responsible party must transmit the data
collected by the monitoring device(s) to DEP via the designated public API endpoint
using the required API payload specifications. The data provided must include the GPS
location of the menitoring device, including latitude and longitude, the recorded decibel
level, the date and time of the reading, and Lmax as defined in section 24-203 of the

Noise Code, across a 1-minute sampling interval and recorded every minute during the
duration of the project. Such data shall be transmitted every hour.

p. Noise Monitoring device installation and maintenance is required as follows:

1. Noise monitoring devices must be mounted approximately 8-10 feet off of the ground.
either on a wall or on a pole. Each device must be equipped with an outdoor microphone
with wind and rain protection that is at least a class 2 type microphone and conforms to
IEC 61672-1. If wall-mounted, the device must be installed with the outdoor microphone
at least one foot away from the nearest surface to avoid sound reflection.

2. The windscreens on each monitoring device must be checked at least once a month am
replaced if there is any damage to the foam surface or other defect.

3. Noise monitoring devices can be powered via an external source or a rechargeable
solar platform.

q. Subdivisions o and p of this section do not apply to:
(1) the construction of a building in which all of the dwelling units will be
affordable housing units as defined in section 26-2201 of the Administrative Code; or
(2) emergency work as defined in section 24-223(e)(1) of the Administrative

Code.

r. DEP may maintain an "Approved Devices" list in order to facilitate compliance with
this rule. In order for a noise monitoring device to be added to the list, the device must
the criteria set forth in subdivision o of this section. A device may be removed
from the Approved Devices list at any time if the department determines that it does not
meet such criteria. The Approved Devices list shall be posted on the department’s
website at www.nyc.gov

Associated Builders and Contractors presents this Memo in Opposition with Questions/Comments

on behalf of the membership. We request that these comments be taken into consideration for the
ruling of this hearing.

Respectfully submitted,

Brian Sampson, President

Associated Builders and Contractors (ABC)
Empire State Chapter

Email: sampson@abcnys.org

Phone: (585) 967-2133
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