Comments: Rules Relating to Ancillary Dwelling Units in 1- and 2-Family Dwellings
Submitted August 10, 2025, by Wil Fisher on behalf of Unit Two Development LLC

I: Introduction

Unit Two Development respectfully submits the following comments to support the creation of new housing
while clarifying ambiguities, addressing implementation issues in complex situations, and ensuring that the
rules can be administered consistently across varied lot conditions and ownership structures.

II: Prior Comments on DEP Flood Maps

We reiterate our previously submitted comments — linked here — regarding the Department of Environmental
Protection’s flood risk mapping, which governs eligible ADU locations. While we understand the rationale for
limiting basement ADUs in flood risk areas, backyard ADUs located above grade should not be treated as
having the same risk profile as basement apartments. We encourage consideration in future zoning and
building code amendments of reasonable elevation requirements, as referenced in §105-08 (f)(3), to allow for
safe and responsible construction of backyard ADUs in certain flood-prone areas.

III: Eligibility (§105-08 (d))

Owner Intends to Occupy ADU:

Clarification is needed for situations in which an owner of the property intends to occupy the ADU as their
primary residence after construction but does not live there today. There are documented cases in other cities
of owners moving into the ADU as soon as it is completed, whether the primary residence is subsequently
occupied by tenants or other family members who are not on the deed.

In cases where the owner intends to live in the ADU, their primary residence before that ADU is completed
should be considered immaterial. Many middle class New Yorkers live near relatives, occasionally owning
multiple homes on one block, with household composition evolving based on elder care needs, children away
at college, or new family members immigrating. The benefits of ADUs should not be withheld from individuals
in such situations who intend for the ADU to serve as an owner-occupied structure while the primary residence
continues to serve as housing for other family members or tenants. The City should explore compliance
methods such as provisional COs to achieve its policy priorities without forestalling legitimate projects.

s Title via a Trust. L1 C. or Other Entity:

To determine owner occupancy, the proposed rule states that the Department “may require submission of the
same evidence of primary residence as required in §46-03 of Title 19 of the Rules of the City of New York.”
However, many private homes in New York are owned by trusts, LLCs, or other legal entities that are not
individuals, while serving as the primary residence of one or more individuals that own such entities.

In addition to allowing the primary residency test in §46-03 of Title 19 to apply, the Department of Buildings
should also allow ADU eligibility for homes owned by trusts, LLCs, or other entities whose members or
beneficiaries are natural persons, one or more of whom resides on the property as their primary residence. For
example, an owner should be able to demonstrate that they live on the site according to the proposed criteria,
while also providing paperwork demonstrating that they have a sufficient controlling interest in the entity that
holds the title. This clarification will ensure that homeowners who have placed their home under the ownership
of an entity for liability, estate planning, or financing purposes are not excluded due to the form of title.
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IV. Emergency Access and House Numbering (§105-08 (e))

Many owners of lots with multiple street frontages (such as corner lots and through lots) will be eligible to
construct ADUs that are accessed and associated with a different street than the primary residence. We
advocate that, if not already the case — the following conditions apply:

e The relevant Borough President’s Topographical Bureau should be empowered to review specific site
plans and assign addresses for ADU BINs to a different street than the primary residence.

e Building Code Appendix U §103.8 (Minimum Clear Width of Fire Department Access Path...) should be
interpreted as allowing required fire department access paths to connect to the street associated with
the ADU’s house number, rather than to the street associated with the primary residence.

o For example, a backyard ADU sited on a through lot should be permitted to connect only to the
street on its side of the block, with no access path between the primary residence and the ADU.

e Should a property whose owner wishes to construct an ADU be required to provide an access path per
Building Code Appendix U §103.8, and the existing lot/building configuration does not allow for a path
of the minimum required width, a combination of (1) space on the subject property with (2) an easement
recorded on an adjacent property should be permitted as a sufficiently wide access path.

o For example, a home may have side yards of three feet. If they propose an ADU that requires a
fire department access path, and they secure a perpetual easement on the neighboring property
reserving the additional two feet needed to form a continuous five foot wide pathway, the
Department should accept this as sufficient.

Furthermore, we request clarification on access compliance and emergency response coordination in
situations where a proposed ADU would abut most closely a mapped private road, alleyway secured by an
easement, or other way that has historically provided access to the subject property but that is not a street.

V. Entrance Identification (§105-08 (f))

For ADUs fronting on a street other that the street with which the primary residence is associated — as
mentioned above — we recommend that there be no requirement for a permanent directional sign as noted in
§105-08 (f) if the entrance to that ADU is apparent from its own street, to which its house number is assigned.
Emergency personnel arriving at the ADUs address will best recognize its entrance — and will best respond to
an emergency — from the street closest to it, rather than entering from a different street via an access path.

VI. Conclusion

We appreciate the City’s efforts to provide for public comment and roll out regulations that will allow for greater
housing production while maintaining public safety and reasonable standards for building. Thank you for your
consideration of our comments.

Wil Fisher
Principal, Unit Two Development LLC
www.unit2dev.com
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