NEW YORK CITY DEPARTMENT OF ENVIRONMENTAL PROTECTION

Notice of Public Hearing and Opportunity to Comment on Proposed Rules

What are we proposing? The Department of Environmental Protection (DEP or the
Department) is promulgating rules that would establish requirements for control devices
to reduce emissions from cook stoves at restaurants in existence prior to May 6, 2016.

When and where is the hearing? DEP will hold a public hearing on the proposed rule
online. The public hearing will take place at 11 am on July 27, 2023. To participate in the
public hearing, please follow these instructions:

Microsoft Teams meeting

Join on your computer, mobile app or room device

Click here to join the meeting

Meeting ID: 269 016 144 204
Passcode: WgP5ulJ

Download Teams | Join on the web

Or call in (audio only)

+1347-921-5612,,635833693#

Phone Conference ID: 635 833 693#

How do | comment on the proposed rules? Anyone can comment on the proposed rules
by:

e Website. You can submit comments to DEP through the NYC rules website at
http://rules.cityofnewyork.us.

e Email. You can email written comments to nycrules@dep.nyc.gov.

e Mail. You can mail written comments to the Department of Environmental Protection,
Bureau of Legal Affairs, 59-17 Junction Boulevard, 19%" Floor, Flushing, NY 11373.

e Fax. You can fax written comments to DEP’s Bureau of Legal Affairs, at 718-595-6543.

¢ By speaking at the hearing. Anyone who wants to comment on the proposed rules at
the public hearing must sign up to speak. You can sign up before the hearing by calling
718-595-6531. You can speak for up to three minutes.

Is there a deadline to submit written comments? Yes, you must submit written
comments by July 27, 2023.


https://teams.microsoft.com/l/meetup-join/19%3ameeting_MDc4NTg4YzEtNDQ4NS00MTVjLWJkZGItNzhkYmZkMjk0Nzc0%40thread.v2/0?context=%7b%22Tid%22%3a%22f470a35f-0853-4633-aae3-ce4e8b5085a3%22%2c%22Oid%22%3a%223be95223-e5f6-4887-8b60-3226fcd02459%22%7d
https://www.microsoft.com/en-us/microsoft-teams/download-app
https://www.microsoft.com/microsoft-teams/join-a-meeting
tel:+13479215612,,635833693#
http://rules.cityofnewyork.us/

What if | need assistance to participate in the hearing? You must tell DEP’s Bureau of
Legal Affairs if you need a reasonable accommodation because of a disability at the hearing.
You must tell us if you need a sign language interpreter. You can tell us by mail at the address
given above, or by telephone at 718-595-6531. Advance notice is requested to allow sufficient
time to arrange the accommodation. Please tell us by July 20, 2023.

Can | review the comments made on the proposed rules? You can review the comments

made online on the proposed rules by going to the website at http://rules.cityofnewyork.us/. A
few days after the hearing, a transcript of the hearing and copies of any written comments will
be available to the public.

What authorizes the department to make this rule? Section 1043 of the City Charter and
sections 24-149.5 and 24-105 of the City Administrative Code authorize the Department to
make this proposed rule. This proposed rule was included in the Department’s regulatory
agenda for this fiscal year.

Where can | find the department’s rules? The Department’s rules are in title 15 of the Rules
of the City of New York.

What rules govern the rulemaking process? The Department must meet the requirements
of Section 1043(c) of the City Charter when creating or changing rules. This notice is made
according to the requirements of Section 1043(b) of the City Charter.

Statement of Basis and Purpose

Local Law Number 38 for the year 2015 amended Title 24 of the Administrative Code of
the City of New York, the “Air Code,” by adding a new Section 24-149.5, which provides
that cook stoves used at food-service establishments must have an emission control
device for odors, smoke, and particulates that meets the requirements of rules
established by the Department.

DEP is proposing these rules, as required by Section 24-149.5, to reduce particulate
matter released into the environment, which is a known cause of asthma and other
respiratory complications. In accordance with Section 24-105 of the Administrative Code,
an advisory committee has been consulted in the development of these rules. The
committee includes representatives from the restaurant and related industries,
representatives of the environmental protection and environmental justice communities,
and experts in the health effects of pollutants associated with cooking devices. In
addition, and also pursuant to Section 24-105, the Department considered the availability
and cost of emissions control devices when developing these proposed rules.

Cook stoves that were installed after Section 24-149.5 took effect in May 2016 are subject
to the rules set forth at 15 RCNY Chapter 38, which were promulgated in May 2017. This
proposed rule governs cook stoves that were installed prior to May 6, 2016. Section 24-
149.5 required this rule to be promulgated before January 1, 2020. The advisory
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committee and DEP were unable to finalize a rule in that timeframe due to the difficulty of
crafting a rule to manage technical and cost concerns that are attendant to the installation
of emission control devices. For example, costs for controls for existing cook stoves can
be difficult to manage as the spaces in which these cook stoves operate are often aging
structures that were not designed to accommodate emission control devices. In addition,
many of the locations where existing cook stoves are used are not owned by the operators
of the cook stoves, and changes required to install such devices require obtaining the
landlord’s permission. The advisory committee took additional time to consider these
practical concerns in the process of crafting the proposed rule. The rulemaking was
further delayed due to the difficulty of convening the advisory committee during the Covid-
19 pandemic.

The proposed rule provides that the operators of cook stoves that were installed prior to
May 6, 2016 must hire a professional engineer or registered architect to assess the
feasibility of installing emission controls on the cook stove to achieve a 75% reduction in
particulate emissions. If this assessment concludes that a reduction of 75% or more
cannot be achieved, or that no emissions controls can be installed, the assessment must
identify any emission controls that could provide a reduction of at least 25% or an
explanation for why no emission controls can be installed.

Finally, the proposed rule makes an amendment to the definition of the term “cook stove”
in section 38-01 of title 15 of the Rules of the City of New York.

Consistent with the above, DEP promulgates the following new Rule, to be found at 15
RCNY Chapter 62.

The Rule is authorized by Section 1043 of the Charter of the City of New York and
sections 24-105 and 24-149.5 of the Administrative Code.

The text of the Rule follows.

Section 1. The definition of “cook stove” in section 38-01 of title 15 of the Rules of the City
of New York is amended to read as follows:

Cook stove means any wood fired or anthracite coal fired appliance used [primarily for
cooking food for onsite consumption at a food service establishment, as such term is
defined in 24 RCNY Health Code § 81.03] for the preparation of food intended for onsite
consumption or retail purchase.

§2. Title 15 of the Rules of the City of New York is amended by adding a new Chapter
62, to read as follows:

Chapter 62

Emissions Reduction Technologies for Existing Cook Stoves




§62-01 Definitions

Access Point means that which enables a device, appliance or equipment to be reached
by ready access or by a means that first requires the removal or movement of a panel,
door or similar obstruction.

Air Filtration Device means a device composed of fibrous materials which removes solid
particulates.

CFM means cubic feet per minute.

Cook Stove means any wood fired or anthracite coal fired appliance used for the
preparation of food intended for onsite consumption or retail purchase.

Discharge Point means the point at which particulate matter is released from a stack into
the open air.

Electrostatic Precipitator (ESP) means a filtration device that removes fine particles, such
as dust and smoke, from a flowing gas using the force of an induced electrostatic charge
minimally impeding the flow of gases through the unit. An ESP is a type of emissions
control device.

Emissions Control Device means any equipment used for collecting or confining
particulate matter for the purpose of preventing or reducing the emission of such
particulate matter into the open air.

Existing means installed before May 6, 2016.

New means installed on or after May 6, 2016.

NFPA means National Fire Prevention Association.

Optical Particle Counter (OPC) means an instrument based on the principle of light
scattering from particles. It is a real time instrument that is used to measure particles
above 0.05 pym in diameter.

Particulate Matter (PM) means a complex mixture of tiny particles that consists of dry
solid fragments, solid cores with liquid coatings, and small droplets of liquid. These
particles vary greatly in shape, size and chemical composition, and can be made up of
many different materials such as metals, soot, soil, and dust. PM 10 describes inhalable
particles, with diameters that are generally 10 micrometers and smaller.

Peak Load means twenty percent additional solid fuel is added to the amount of fuel that
is normally used for cooking in the cook stove.




RH Correction Function refers to relative humidity correction. When this function is
enabled, the particle growth effect due to high humidity is corrected by computing the
mass concentration based on the original dry environment particle population.

Smoke means small gas-borne and airborne particulate matter arising from a process of
combustion in sufficient number to be visible.

Stack means any duct, control equipment exhaust or similar apparatus, which vents
gases and/or PM into the open air.

Test Port Plate (TPP) means a template cover that is designed to prevent any of the air
stream from escaping when the existing access plate is removed and which has an
opening for the test probe to fit securely through the material (e.q. cardboard or plexi-

glass).

Total Suspended Particulates (TSP) means small airborne particles such as dust, fume
and smoke with diameters less than 100 ym.

Treated firewood shall have the same meaning as set forth in paragraph 13 of section
192.5 of title 6 of the New York Code Rules and Reqgulations.

Underwriters Laboratories (UL) means an American worldwide safety consulting and
certification company.

Wet Scrubber System means any emission control device that mixes an agueous stream
or slurry with the exhaust gases from an indirect heat exchanger to control emissions of
particulate matter (PM).

§ 62-02 Assessment to Determine Control Technology for Existing Cook Stoves

(a) No person shall operate an existing cook stove that was installed prior to May 6, 2016,
without hiring a professional engineer or registered architect licensed under Sections
7202 or 7302 of the Education Law to conduct and submit an assessment of the feasibility
of installing an Emissions Control Device as set forth in this section to reduce such cook
stove’s total PM emissions by 75 percent or more. Such assessment must be submitted
to DEP within one year of the effective date of this rule and must detail the Emission
Control Devices, if any, that can be installed.

(b) Except as otherwise provided in this section, if the assessment submitted pursuant to
subdivision (a) of this section determines that one or more Emission Control Devices can
be installed to reduce an existing cook stove’s total PM emissions by 75 percent or more,
the Emission Control Device, or Emission Control Devices if more than one is required,
must be installed within 180 days of the date on which such assessment is submitted to
DEP. Any Emission Control Device that is installed must be certified by DEP in
accordance with section 62-07 of this chapter and installed in accordance with the
requirements of this chapter.




(c) If the assessment submitted pursuant to subdivision (a) of this section concludes that
one or more Emission Control Devices can be installed to reduce an existing cook stove’s
total PM emissions by at least 25 percent but less than 75 percent, such assessment
must describe the Emissions Control Devices that can be installed to achieve such
reduction, and such Emissions Control Devices shall be installed prior to operation of the
cook stove in accordance with the requirements of this chapter. After installation of such
Emission Control Devices, the operator must conduct another assessment in accordance
with subdivision (a) of this section within two years of the date on which the Emission
Control Devices were installed to determine if additional Emission Control Devices can
be installed to reduce such existing cook stove’s total PM emissions by at least 75

percent.

(d) If the assessment concludes that no Emission Control Device can be installed on an
existing cook stove or that any Emission Control Devices that can be installed cannot
achieve a reduction of the existing cook stove’s total PM emissions by at least 25 percent,
the assessment must include an explanation for this conclusion, and the applicant must
submit a variance petition in accordance with the procedures set forth in Section 24-110
of the Administrative Code of the City of New York.

§ 62-03 Control Devices to Reduce Emissions from Existing Cook Stoves

The following are the approved technologies that may be used to achieve a 75 percent
reduction in PM 10:

(a) Wet Scrubbers Systems and Air Filtration Devices must comply with UL 1978 (2010)
and be correctly sized for the cooking appliance as specified by the manufacturer of the
cook stove.

(b) Electrostatic Precipitators must comply with UL 867 (2011) or UL 710 (2012), must
have a certificate of approval from the Fire Department, and must be correctly sized for
the cooking appliance as specified by the manufacturer.

§ 62-04 Compliance Requirements:

(a) Existing cook stoves that are solid fuel-fired ovens must be certified in accordance
with UL 2162 (2001), “Outline of Investigation for Commercial Wood-Fired Baking Ovens-
Refractory Type” and comply with the New York City Construction Codes.

(b) Fans that are used in conjunction with an Emissions Control Device must be listed
and labeled in accordance with UL 762 (2010) and UL 705 (2004).

(c) Where a Type | hood, as defined in the New York City Construction Code, or other
approved type of exhaust system acceptable by the Department of Buildings, is installed,
the exhaust system must be designed and constructed so that the CFM rate of exhaust
is equal to or greater than:




(1) The manufacturer’'s UL listed exhaust rate for the extra heavy duty class of
appliance; and
(2) The lowest acceptable ventilation rate for the UL listed appliance exhaust

requirement.

(d) A Type | hood must comply with Section 507 of the New York City Mechanical Code
(2022). Listed and labeled UL solid fuel-fired ovens that are constructed of solid masonry
or reinforced Portland or refractory cement concrete, that are vented by natural draft or a
power chimney system in accordance with NFPA 211 (2013) and that are installed in
accordance with the manufacturer’s instructions and NFPA 96 (2013) are exempt from
using a Type | hood.

(e) Only treated firewood, as defined in this rule, shall be used if the fuel source is for the
cook stove is wood.

§ 62-05 Testing Requirements for Emission Control Devices

Testing must be performed on any Emissions Control Device before it can be used to
reduce admissions from an existing cook stove. This one-time testing may be performed
in the field using the following procedures described in this paragraph or in the laboratory
as specified in paragraph two of this section.

(a) Field Testing:

(1) Emissions Reduction Standard. Field test data must show that the Emissions
Control Device has reduced the existing cook stove’s total PM emissions by 75
percent or more except as set forth in subdivision (a) of section 62-02 of this

chapter.

(2) General Requirements. Field testing must be performed during peak load,
using an OPC for TSP. Peak load assumes that unburnt wood or anthracite coal
is introduced at the start of the testing and that the same composition of unburnt
wood or coal and embers is maintained during the testing. Sampling must be
performed with the Emissions Control Device on and off.

(3) Air Filtration Devices and Electrostatic Precipitators:

(A) For AFDs or ESPs, when taking samples while the unit is on, readings must
be taken from within the clean out Access Point downstream of the device, or
at the Discharge Point. When taking samples while the unit is off, samples must
be taken upstream of the Emissions Control Device.

(B) A field tester must remove the access plate and replace with a Test Port
Plate and place the sampling probe inside a precut hole, or place the probe
directly within the Discharge Point.




(C) Samples must be taken using the OPC, and must be taken for ten minutes
at two liters per minute pump speed, twice with the unit on and twice with the
unit off. If the OPC is equipped with a filter assembly, a new glass fiber filter
must be used for each test. If the OPC is equipped with RH correction function,
it should be enabled when the humidity is expected to exceed 50 percent.

(4) Wet Scrubbers Systems:

(A) For Wet Scrubbers Systems, samples must be taken from within the clean
out Access Point or Discharge Point.

(B) A field tester must remove the access plate and replace with a Test Port
Plate and place the sampling probe inside through a cutout hole, or place the
sampling probe directly within the Discharge Point.

(C) A 20 liter sample must be drawn into a 37mm glass fiber filter. The sample
should be drawn for ten minutes at two liters per minute pump speed, twice
with the unit on and twice with the unit off. Filters should be changed for each
fest.

(D) Samples must be taken in accordance with the following sections of NIOSH
Method 0500, Issue 2, August 15, 2004: “Equipment” section (except that a
37mm glass fiber filter should be used), “Preparation of Filters” section,
“Sampling” section (except that the total sample volume must be 20 liters), and
“Sample Preparation” section.

(E) The filters must then be collected and the weight of the filters must be
determined by an Industrial Hygienist in an EPA accredited laboratory.

(b) Laboratory Testing. Laboratory testing must be performed in a National Environmental
Laboratory Accreditation (NELAC) or New York State Department of Health
Environmental Laboratory Approval Program (ELAP) certified Laboratory and must
follow, EPA Method 5, Appendix A-3 to 40 CFR Part 60 or Method 202, Appendix M to
40 CFR Part 51, for particulate matter. During each test, samples must be collected from
the outlet of the control device. Laboratory test data must show that the Emissions Control
Device has reduced the cook stove’s total PM emissions by 75 percent or more, except
as set forth in subdivision (b) of section 62-02 of this chapter.

(c) Reporting Requirements:

(1) _The results of the testing required by this section must be submitted on forms
prescribed by the Department available on the Department's website and must
include the following information:

(A) Name and address of the manufacturer of the existing cook stove, brand
name, trade name, model number of the cook stove, any additional equipment
installed to enhance or support the operation of the Emissions Control Device,
the maximum air flow rate, and other relevant operating conditions during the
test, as specified by the department.




(B) A description of the Emissions Control Device used on the existing cook
stove model being certified.

(C) A statement that testing has been conducted in accordance with the
requirements of this section.

(2) Additional reporting requirements for field testing conducted in accordance
with paragraph one of subdivision (c) of this section. For AFDs and ESPs, the
installer of the Emissions Control Device must submit a printout to the Department
with the readings of TSP, and also submit pictures of the filter with the unit on and
off. For Wet Scrubber Systems, complete laboratory results must be submitted to
the Department to document the reduction in PM.

§ 62-06 Emissions Control Device and Cooking Exhaust System Maintenance

(a) Any Emissions Control Device installed or operated under this chapter must be
operated, cleaned, and maintained in accordance with the manufacturer’s specifications.

(b) Every Emissions Control Device installed or operated pursuant to this chapter must
be inspected, cleaned and serviced in accordance with Section 609.5.3 of the New York
City Fire Code (2022) by a person holding a FDNY Certificate of Fithness as a Commercial
Kitchen Exhaust & Precipitator Cleaning Technician.

(c) The cooking exhaust system must be inspected, cleaned and serviced in accordance
with Section 609.5.3 of the New York City Fire Code (2022) by a person holding a FDNY
Certificate of Fitness as a Commercial Kitchen Exhaust System Cleaning Technician.

§ 62-07 Emissions Control Device Certification

(a) The manufacturer of an Emissions Control Device may seek Department certification
by submitting documentation that field testing has been conducted in accordance with the
procedures in subdivision (a) of section 62-05 of this chapter and that such device meets
the requirements of section 62-02 of this chapter. Such documentation must be submitted
in accordance with the requirements of subdivision (c) of section 62-05 of this chapter.

(b) Additionally, the manufacturer or owner of an Emissions Control Device may seek
Department certification by submitting documentation from an independent testing
laboratory that tests in accordance with an EPA accredited laboratory testing method that
the Emissions Control Device has been tested in accordance with the procedures set
forth in subdivision (b) of section 62-05 of this chapter and that such device meets the
requirements of section 62-02 of this chapter. Such documentation must be submitted in
accordance with the requirements of subdivision (c) of section 62-05 of this chapter.

(c) The Department will maintain a list of approved certified Emissions Control Devices
for use with particular models of cook stoves on the department's website and will update
the list periodically as necessary.




§ 62-08 Records

(a) Recordkeeping:

(1) On or after the effective date of this rule, any person who owns or operates an
existing cook stove must maintain records showing all maintenance work
performed on the Emissions Control Device, including the date, time, and a brief
description of maintenance work performed.

(2) On or after the effective date of this rule, any person who owns or operates an
existing cook stove must maintain records regarding the date of installation and
replacement of any Emissions Control Device installed to abate emissions from
the cook stove.

(3) For purposes of this subdivision, maintenance includes, but is not limited to,
preventative maintenance, breakdown repair, and cleaning performed on the
Emissions Control Device.

(b) Retention of Records. All records required by this section must be retained for at
least one year and must be made available to the Department upon request.
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NEW YORK CITY MAYOR’S OFFICE OF OPERATIONS
253 BROADWAY, 10" FLOOR
NEW YORK, NY 10007
212-788-1400

CERTIFICATION / ANALYSIS
PURSUANT TO CHARTER SECTION 1043(d)

RULE TITLE: Reduction of Emissions from Restaurant Cook Stoves Existing Before May
16,2016

REFERENCE NUMBER: DEP-94

RULEMAKING AGENCY: Department of Environmental Protection

I certify that this office has analyzed the proposed rule referenced above as required by
Section 1043(d) of the New York City Charter, and that the proposed rule referenced above:

(1) Is understandable and written in plain language for the discrete regulated
community or communities;

(i1) Minimizes compliance costs for the discrete regulated community or
communities consistent with achieving the stated purpose of the rule; and

(ii1))  Does not provide a cure period because it does not establish a violation,
modification of a violation, or modification of the penalties associated with a

violation.
/s/ Francisco X. Navarro June 8, 2023
Mayor’s Office of Operations Date
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NEW YORK CITY LAW DEPARTMENT
DIVISION OF LEGAL COUNSEL
100 CHURCH STREET
NEW YORK, NY 10007
212-356-4028

CERTIFICATION PURSUANT TO

CHARTER §1043(d)

RULE TITLE: Reduction of Emissions from Restaurant Cook Stoves Existing Before May 16,
2016

REFERENCE NUMBER: 22 RG 096

RULEMAKING AGENCY: Department of Environmental Protection

I certify that this office has reviewed the above-referenced proposed rule as
required by section 1043(d) of the New York City Charter, and that the above-referenced proposed
rule:

(1) is drafted so as to accomplish the purpose of the authorizing provisions of
law;
(i1) is not in conflict with other applicable rules;

(iii))  to the extent practicable and appropriate, is narrowly drawn to achieve its
stated purpose; and

(iv)  to the extent practicable and appropriate, contains a statement of basis and
purpose that provides a clear explanation of the rule and the requirements
imposed by the rule.

/s/ STEVEN GOULDEN Date: June 8, 2023

Senior Counsel
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