NEW YORK CITY DEPARTMENT OF ENVIRONMENTAL PROTECTION
Notice of Public Hearing and Opportunity to Comment on Proposed Rules
What are we proposing? The Office of Environmental Remediation (“OER”) and the
Department of Environmental Protection (“DEP”) are considering amending rules
relating to the New York City (E) Designation program.
When and where is the hearing? OER and DEP will hold a joint online public hearing
on the proposed rule. The public hearing will take place on January 19, 2022 at 11 am.
To participate in the public hearing, please follow these instructions:
Microsoft Teams meeting:
Join on your computer or mobile app
Click here to join the meeting
Or call in (audio only)
+1 347-921-5612, 272003194#
Phone Conference ID: 272 003 194#
How do I comment on the proposed rules? Anyone can comment on the proposed
rules by:


Website. You can submit comments to the Department through the NYC rules
website at http://rules.cityofnewyork.us.



Email. You can email written comments to nycrules@dep.nyc.gov.



Mail. You can mail written comments to the Department of Environmental
Protection, Bureau of Legal Affairs, 59-17 Junction Boulevard, 19th Floor,
Flushing, NY 11373.



Fax. You can fax written comments to the Department of Environmental
Protection, Bureau of Legal Affairs, at 718-595-6543.



By speaking at the hearing. Anyone who wants to comment on the proposed
rules at the public hearing must sign up to speak. You can sign up before the
hearing by calling 718-595-6531. You can speak for up to three minutes.

Is there a deadline to submit comments? Yes, you must submit written comments by
January 19, 2022.
What if I need assistance to participate in the hearing? You must tell the
Department’s Bureau of Legal Affairs if you need a reasonable accommodation of a

disability at the hearing. You must tell us if you need a sign language interpreter. You
can tell us by mail at the address given above. You may also tell us by telephone at
718-595-6531. Advance notice is requested to allow sufficient time to arrange the
accommodation. Please tell us by January 12, 2022.
This location has the following accessibility option(s) available: Not applicable
Can I review the comments made on the proposed rules? You can review the
comments made online on the proposed rules by going to the website at
http://rules.cityofnewyork.us/. A few days after the hearing, a transcript of the hearing
and copies of the written comments will be available to the public at the Department’s
Bureau of Legal Affairs.
What authorizes DEP to make this rule? Section 1043(e) of the New York City
Charter (“Charter”) and section 24-105 of the Administrative Code of the City of New
York authorize the Department to make these proposed rules. These proposed rules
were not included in the Department’s regulatory agenda for this Fiscal Year because
they were not anticipated at the time the Agenda was published.
Where can I find DEP’s rules? The Department’s rules are in Title 15 of the Rules of
the City of New York.
What laws govern the rulemaking process? The Department must meet the
requirements of Section 1043 of the Charter when creating or changing rules. This
notice is made according to the requirements of Section 1043(b) of the Charter.
Statement of Basis and Purpose of Proposed Rule
(E) Designations are placed on a property pursuant to Section 11-15 of the New
York City Zoning Resolution (“ZR”) to provide notice that City Environmental Quality
Review (“CEQR”) requirements must be met before the property can be redeveloped in
accordance with any zoning action.
(E) Designation rules are currently found in Chapter 24 of Title 15 of the Rules of
the City of New York (“RCNY”) within the Department of Environmental Protection’s
(“DEP”) section of the City’s rules. The first half of the (E) Designation rule addresses
the placement of (E) Designations on properties, while the second half describes how a
property owner satisfies (E) Designation requirements. In 2009 the second half of the
(E) Designation program was transferred to the Office of Environmental Remediation
(“OER”), yet the (E) Designation rule has remained in DEP’s regulations. OER and DEP
have agreed to transfer the second half of the (E) Designation rule to Title 43, Chapter
14 of the City’s rules, where OER’s rules are found. This will allow OER to administer
the rule that governs its portion of the (E) Designation program. Definitions common to
both the first half and second half of the (E) Designation rule will remain in DEP’s rules;
future amendments will continue to be coordinated to ensure consistency.

New York City Charter (“Charter”) Sections 15(e)(15) and 1404 authorize OER to
administer the (E) Designation program, as defined in Section 11-15 of the ZR, acting
as successor to DEP for such purpose, and Charter Section 15(e)(18) authorizes OER
to promulgate rules to implement these provisions. Section 1403(e) of the Charter and
Section 24-105 of the Administrative Code of the City of New York authorize DEP to
make these proposed rules.
New material is underlined.
[Deleted material is in brackets.]
Section 1. Section 24-03 of Title 15 of Chapter 24 of the Rules of the City of New York
is amended to read as follows:
***
CEQR. "CEQR" [shall mean] means the City Environmental Quality Review, Chapter 5
of Title 62 of the Rules of the City of New York.
***
CEQR Technical Manual. "CEQR Technical Manual" [shall mean] means the current
City Environmental Quality Review Technical Manual as issued by OEC [in May 2020]
together with any updates, supplements and revisions thereto.
***
City. "City" [shall mean] means the City of New York.
Contamination. "Contamination," "Contaminated," or "to Contaminate" [shall mean]
means the effect(s) on a tax lot(s) from hazardous materials, hazardous substances,
hazardous wastes and/or petroleum.
Day. "Day" [shall mean] means a business day.
***
DCP. "DCP" [shall mean] means the New York City Department of City Planning.
DEC. "DEC" [shall mean] means the New York State Department of Environmental
Conservation.
***
Department or DEP. "Department" or "DEP" means [shall mean] the New York City
Department of Environmental Protection.
Development. "Development", or "Develop" [shall mean] means:

1. with respect to hazardous materials, the development of a new structure, an
enlargement, extension or change of use with respect to an existing structure involving
a residential or community facility use, and/or any work on a tax lot(s) that involves soil
disturbance, including, but not limited to grading or excavation related to the
construction or alteration of a new or existing structure(s) on a tax lot(s), and
2. with respect to air quality and noise, development of a new structure, or a
change of use, enlargement, extension or alteration of an existing structure(s) on a tax
lot(s).
Development Site. "Development Site" [shall mean] means a tax lot(s) located within
the area of a proposed Zoning Amendment or Zoning Action and which is proposed to
be developed by the applicant for such Zoning Amendment or Zoning Action or which
the Lead Agency has identified pursuant to CEQR as likely to be developed as a direct
consequence of the Zoning Amendment or Zoning Action.
DOB. "DOB" [shall mean] means the New York City Department of Buildings.
(E) Designation. "(E) Designation" [shall mean] means the designation of an "E"
pursuant to § 11-15 of the Zoning Resolution.
***
Environmental Assessment Statement. "Environmental Assessment Statement"
means a report that describes a proposed development, its location, and a first level
analysis of environmental impact areas[. Its], the purpose of which is to determine a
project's potential effects on the environment.
***
EPA. "EPA" [shall mean] means the United States Environmental Protection Agency.
***
Hazardous Material. "Hazardous Material" [shall mean] means any material,
substance, chemical, element, compound, mixture, solution, product, solid, gas, liquid,
waste, byproduct, pollutant, or contaminant which when released into the environment
may present a substantial danger to the public health or welfare or the environment,
including, but not limited to those classified or regulated as "hazardous" or "toxic"
pursuant to the Comprehensive Environmental Response, Compensation, and Liability
Act (CERCLA), 42 U.S.C. §§ 9601 (1995) et seq., the Resource Conservation and
Recovery Act (RCRA) 42 U.S.C. §§ 6901 (1995) et seq., the Clean Water Act (CWA),
33 U.S.C. §§ 1251 (1986) et seq., the Clean Air Act (CAA) 42 U.S.C. §§ 7401 (1995) et
seq., Toxic Substances Control Act (TSCA), 15 U.S.C. §§ 2601 (1998) et seq.,
Transportation of Hazardous Materials Act, 49 U.S.C. §§ 5101 (1997) et seq., the
Hazardous Substances Emergency Response Regulations, 15 RCNY Chapter 11,
and/or the List of Hazardous Substances, 6 NYCRR Part 597.

Hazardous Waste. "Hazardous Waste" [shall mean] means any waste, solid waste or
combination of waste and solid waste listed or regulated as a hazardous waste or
characteristic hazardous waste pursuant to RCRA, 42 U.S.C. §§ 6901 (1995), et seq.
and/or Identification and Listing of Hazardous Wastes, 6 NYCRR Part 371, et seq.
***
Lead Agency. "Lead Agency" [shall mean] means the agency responsible under CEQR
for the conduct of environmental review in connection with a Zoning Amendment or
Zoning Action.
***
L10(1). "L10(1)" means the stated sound level that is exceeded 10 percent of the time
during a 1 hour period[. It is], derived from Lx(t), where "x" is the percentage of time that
the sound level has been exceeded and "t" is the total period of time that the sound has
been recorded.
***
OEC. "OEC" [shall mean] means the New York City Mayor's Office of Environmental
Coordination.
***
Owner. "Owner" [shall mean] means the person, including [his or her] their successors
or assigns, who is the recorded title holder of a tax lot(s).
Parties-in-Interest. "Parties-in-Interest" [shall mean] means any person with an
enforceable property interest in a tax lot(s).
Person. "Person" [shall mean] means any individual, trust, firm, corporation, joint stock
company, association, partnership, consortium, joint venture, commercial entity or
governmental entity.
Petroleum. "Petroleum" [shall mean] means oil or petroleum of any kind and in any
form, including, but not limited to oil, petroleum, fuel oil, oil sludge, oil refuse, oil mixed
with other waste, crude oil, gasoline and kerosene.
Project Site. "Project Site" [shall mean] means a tax lot(s) that is under the control or
ownership of the applicant for the satisfaction and removal of an (E) Designation from
the lot(s) and is subject to the proposed Development by such applicant.
***
Tax Lot. "Tax Lot" [shall mean] means a tax lot identified by parcel number on the
official tax maps of the City of New York.
***
Zoning Resolution. "Zoning Resolution" [shall mean] means the Zoning Resolution of
the City of New York, effective December 15, 1961, as amended from time to time.

§ 2. Sections 24-06 through 24-09 of Title 15 of Chapter 24 of the Rules of the City of
New York are REPEALED.
§ 3. Sections 24-10, 24-11 and 24-12 of Title 15 of Chapter 24 of the Rules of the City
of New York are renumbered 24-06, 24-07 and 24-08, respectively.
§ 4. Subdivisions b through d of section 24-08 of Title 15 of Chapter 24 of the Rules of
the City of New York, as renumbered by section 2 of this rule amendment, are
REPEALED and subdivision a of such section 24-08 is amended to read as follows:
[a.] Placement of Air Quality and Noise (E) Designations. The Lead Agency may
place Air Quality (E) Designations and Noise (E) Designations on real property as a
result of an environmental review of a Zoning Amendment or Zoning Action.
(1) An Air Quality (E) Designation is placed on Development Sites that are not
publicly owned, that have the potential to be developed as a consequence of the Zoning
Amendment or Zoning Action, and that have been identified by the environmental
review as having the potential to contribute to or experience a significant adverse air
quality impact related to HVAC systems emissions or industrial or other source
emissions.
(2) A Noise (E) Designation may be placed on tax lots that are not publicly owned,
that have the potential to be developed as a consequence of the Zoning Amendment or
Zoning Action, and that have been identified by the environmental review as having the
potential to experience significant adverse noise impacts.

NEW YORK CITY MAYOR’S OFFICE OF OPERATIONS
253 BROADWAY, 10th FLOOR
NEW YORK, NY 10007
212-788-1400
CERTIFICATION / ANALYSIS
PURSUANT TO CHARTER SECTION 1043(d)

RULE TITLE: Granting of E-Designation to Certain Properties
REFERENCE NUMBER: DEP-80
RULEMAKING AGENCY: Department of Environmental Protection
I certify that this office has analyzed the proposed rule referenced above as required by Section 1043(d) of
the New York City Charter, and that the proposed rule referenced above:
(i)

Is understandable and written in plain language for the discrete regulated
community or communities;

(ii)

Minimizes compliance costs for the discrete regulated community or
communities consistent with achieving the stated purpose of the rule; and

(iii)

Does not provide a cure period because it does not establish a violation, modification of a violation,
or modification of the penalties associated with a violation.

/s/ Francisco X. Navarro
Mayor’s Office of Operations

December 8, 2021
Date

NEW YORK CITY LAW DEPARTMENT
DIVISION OF LEGAL COUNSEL
100 CHURCH STREET
NEW YORK, NY 10007
212-356-4028
CERTIFICATION PURSUANT TO
CHARTER §1043(d)

RULE TITLE: Granting of E-Designation to Certain Properties
REFERENCE NUMBER: 2021 RG 051
RULEMAKING AGENCY: Department of Environmental Protection

I certify that this office has reviewed the above-referenced proposed rule as
required by section 1043(d) of the New York City Charter, and that the above-referenced proposed
rule:
(i)

is drafted so as to accomplish the purpose of the authorizing provisions of
law;

(ii)

is not in conflict with other applicable rules;

(iii)

to the extent practicable and appropriate, is narrowly drawn to achieve its
stated purpose; and

(iv)

to the extent practicable and appropriate, contains a statement of basis and
purpose that provides a clear explanation of the rule and the requirements
imposed by the rule.

/s/ STEVEN GOULDEN
Acting Corporation Counsel

Date: December 8, 2021

