New York City Department of Consumer and Worker Protection

Notice of Public Hearing and Opportunity to Comment on Proposed Rules

What are we proposing? The Department of Consumer and Worker Protection (“DCWP” or “Department”) is
proposing to amend rules related to the adjudicatory authority it delegates to the Office of Administrative Trials
and Hearings (“OATH”). Local Law 80 of 2020 amended the Department’s chapter of the New York City Charter,
section 2203(h)(1), by adding the following: “Where the department has delegated any adjudicatory powers to
the office of administrative trials and hearings, for all cases heard by the adjudicatory body authorized to conduct
trials in such office, the office of administrative trials and hearings shall issue a recommended decision which
the commissioner may adopt, reverse, modify, or remand in whole or in part for additional proceedings.”

This proposed rule amendment would implement the new law by clarifying which decisions issued by OATH
must be recommended decisions as well as amend procedures for the review of such recommended decisions
by the Department.

When and where is the hearing? DCWP will hold a public hearing on the proposed rule. The public hearing
will take place at 10:00 AM on January 20, 2021. The public hearing will be accessible by phone and
videoconference.

o To participate in the public hearing via phone, please dial 646 558 8656
o Meeting Number: 814 5885 4728

e To participate in the public hearing via videoconference, please follow the online link:

https://us02web.zoom.us/j/81458854728

How do | comment on the proposed rules? Anyone can comment on the proposed rules by:

o Website. You can submit comments to DCWP through the NYC rules website at
http://rules.cityofnewyork.us.

o Email. You can email comments to Rulecomments@dca.nyc.gov.

o By speaking at the hearing. Anyone who wants to comment on the proposed rule at the public hearing
must sign up to speak. You can sign up before the hearing by calling (212) 436-0345. You can also sign
up on the phone or videoconference before the hearing begins at 10:00 AM on January 20, 2021. You
can speak for up to three minutes.

Is there a deadline to submit comments? Yes. You must submit any comments to the proposed rule on or
before January 20, 2021.

What if | need assistance to participate in the hearing? You must tell DCWP’s External Affairs division if you
need a reasonable accommodation of a disability at the hearing. You must tell us if you need a sign language
interpreter. You may tell us by telephone at (212) 436-0345 or by email at Rulecomments@dca.nyc.gov.
Advance notice is requested to allow sufficient time to arrange the accommodation. Please tell us by January
15, 2021.

Can | review the comments made on the proposed rules? You can review the comments made online on the
proposed rules by going to the website at http://rules.cityofnewyork.us/. A few days after the hearing, all
comments received by DCWP on the proposed rule will be made available to the public online at
http://www1.nyc.gov/site/dca/about/public-hearings-comments.page.
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What authorizes DCWP to make this rule? Sections 1043, 2203(f) and 2203(h)(1) of the New York City Charter
authorize the Department of Consumer and Worker Protection to make these proposed rules. This proposed rule
was not included in the Department of Consumer and Worker Protection’s regulatory agenda for this Fiscal Year
because it was not contemplated when the Department published the agenda.

Where can | find DCWP’s rules? The Department’s rules are in Title 6 of the Rules of the City of New York.
What laws govern the rulemaking process? DCWP must meet the requirements of Section 1043 of the City

Charter when creating or changing rules. This notice is made according to the requirements of Section 1043 of
the City Charter.
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Statement of Basis and Purpose of Proposed Rule

The Department of Consumer and Worker Protection (“DCWP” or “Department”) is proposing to amend rules
related to the adjudicatory authority it delegates to the Office of Administrative Trials and Hearings (“OATH”).
Local Law 80 of 2020 amended the New York City Charter, section 2203(h)(1), by adding the following: “Where
the department has delegated any adjudicatory powers to the office of administrative trials and hearings, for all
cases heard by the adjudicatory body authorized to conduct trials in such office, the office of administrative trials
and hearings shall issue a recommended decision which the commissioner may adopt, reverse, modify, or
remand in whole or in part for additional proceedings.”

This proposed rule amendment would implement the new law by clarifying which decisions issued by OATH
must be recommended decisions subject to the already-existing procedures for recommended decisions in
Section 6-02 of Chapter 6 of Title 6 of the Department’s rules. These proposed rule amendments would also
amend the procedures for the Department’s review of recommended decisions by:
o Explaining that the Department may adopt, reverse, modify, or send back to OATH for development of a
complete record, any recommended decision issued by OATH,;
e Requiring that a petition or summons to start a case that will result in a recommended decision include a
statement notifying the respondent of the recommended decision and its review by the Department;
e Allowing any party to the proceeding to submit a written argument to the Department setting forth why
the OATH decision should or should not be followed;
o Clarifying what the Department may consider when reviewing a recommended decision from OATH; and
o Creating a procedure to allow the Department to reopen or modify any order or decision issued by the
Department.

Finally, this proposed rule would also amend the language in section 6-01 to clarify that the Department
delegates its adjudicatory powers contained in the New York City Charter to OATH and to clarify what types of
cases the Department will file with the OATH trials division.

Sections 1043, 2203(f) and 2203(h)(1) of the New York City Charter authorize the Department of Consumer and
Worker Protection to make these proposed rules.

New material is underlined.
[Deleted material is in brackets.]

“Shall” and “must” denote mandatory requirements and may be used interchangeably in the rules of this
department, unless otherwise specified or unless the context clearly indicates otherwise.

Proposed Rule Amendments

Section 1. Section 6-01 of Subchapter A of Chapter 6 of Title 6 of the Rules of the City of New York is
amended as follows:

(a) Except as otherwise provided in this subchapter, the adjudicatory powers granted to the Commissioner of
the Department of Consumer Affairs ("Commissioner") under the New York City Charter, the Administrative
Code of the City of New York ("Administrative Code") and New York State law to conduct hearings, issue
decisions, impose fines and civil penalties, and order any other relief are hereby delegated to the Office of
Administrative Trials and Hearings ("OATH").

(b) Nothing in this rule shall prohibit the Commissioner from exercising powers conferred upon the
Commissioner, including, but not limited to:

(1) the power to suspend a license, without an adjudication, pursuant to Administrative Code § 20-104(e)(3);
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(2) the powers with respect to unlicensed activities pursuant to Subdivisions (b)(2), (b)(3), and (b)(4) of
Administrative Code § 20-105; and

(3) the power to order that a premises be sealed under the Administrative Code or any other City, State or
Federal law conferring such power upon the Commissioner.

(c) The Department will file the following cases with the adjudicatory body authorized to conduct trials at
OATH pursuant to chapter 1 of title 48 of the Rules of the City of New York:

(1) all proceedings commenced to enforce a law within the Department’s jurisdiction that regulates
relationships in the workplace or that confers rights or benefits on workers, including, but not limited to, the
Earned Safe and Sick Time Act set forth in chapter 8 of title 20 of the Administrative Code, provisions related
to Fair Work Practices set forth in chapter 12 of title 20 of the Administrative Code, provisions related to mass
transit benefits set forth in chapter 9 of title 20 of the Administrative Code, provisions related to displaced
grocery workers set forth in section 22-507 of the Administrative Code, provisions related to a prevailing wage
for building service employees in city leased or financially assisted facilities set forth in section 6-130 of the
Administrative Code, or provisions related to a living wage for employees in city financially assisted workplaces
set forth in section 6-134 of the Administrative Code;

(2) all proceedings in which the Department seeks discretionary revocation, suspension, or denial of a
license;

(3) all proceedings in which the Department seeks more than one hundred thousand dollars in civil penalties,
consumer restitution, other monetary relief, or any combination thereof;

(4) all proceedings involving four or more consumers against the same respondent; and

(5) all proceedings in which four or more witnesses testify and the Department seeks more than fifty thousand
dollars in civil penalties, consumer restitution, other monetary relief, or any combination thereof.

§ 2. Subchapter A of Chapter 6 of Title 6 of the Rules of the City of New York is amended as follows:
§ 6-02 Recommended Decisions.

(a) OATH shall issue a recommended decision [for]in the following cases:

(1) all proceedings heard by the adjudicatory body authorized to conduct trials at OATH pursuant to chapter 1
of title 48 of the Rules of the City of New York; and

(2) all violations of the following statutes and of rules or regulations promulgated pursuant to such statutes:
Article 13-F of the New York State Public Health Law; [Section 194] Article 11 of the New York State General
Business Law; Article 5 of the New York State General Business Law; and Sections 192, 192-a, 192-b, and
192-c of Article 16 of the New York State Agriculture and Markets Law. [The Commissioner or the
Commissioner's authorized designee may adopt, reverse, remand or modify such recommended decision in
whole or in part.]

(b) Upon issuance of OATH’s recommended decision in the matter, the Commissioner or the Commissioner’s
authorized designee may adopt, reverse, or modify that recommended decision. Where the Commissioner or
the Commissioner’s authorized designee determines that the record in the underlying proceeding has not, in
whole or in part, been fully developed, he or she may send the case or claim back for development of a
complete record. If the Commissioner or Commissioner’s authorized designee sends back a case or claim to
OATH, OATH shall issue a recommended decision at the conclusion of the additional proceedings.
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(c) For all cases requiring a recommended decision pursuant to subdivision a of this section, the petition or
summons must include a statement notifying the respondent that OATH will issue a recommended decision
that the Commissioner or the Commissioner’s authorized designee may adopt, reverse, modify, or send back
to OATH in whole or in part for further proceedings.

(d) Within thirty (30) days of the issuance of the recommended decision, [the respondent]any party to the
proceeding may submit to the Commissioner by regular mail, email, or delivery to the Department at its main
office, a written argument [why the decision should or should not be followed] setting forth the reasons why the
Commissioner should adopt, reverse, or modify the decision, or send the decision, in whole or in part, back to
OATH for additional proceedings. The Commissioner may prescribe one or more forms to be used for
submission of such argument, which may include a specific email and office address. The Commissioner or the
Commissioner’s authorized designee will consider any challenge made by any party provided that the party
timely made its objection known to OATH and that the grounds for such challenge are limited to those set forth
to OATH.

[(c)](e) Not less than sixty (60) days after the issuance of the recommended decision, the Commissioner or the
Commissioner's authorized designee will issue a written decision affirming, reversing or modifying the
[recommendation] recommended decision, or sending the matter back to OATH for further proceedings.
Except as provided in subdivision [d]f of this section, or with respect to written decisions that send back any
part of a matter to OATH for additional proceedings, the Commissioner's decision adopting, reversing,
[remanding Jor modifying the recommended decision shall constitute a final agency determination. The written
decision from the Commissioner or the Commissioner’s authorized designee will be based on a review of the
recommended decision and may consider the trial record from OATH, written arguments submitted to the
Department pursuant to subdivision d of this section, any motion papers or other written submissions filed at
OATH, and any other OATH decisions bearing on the merits of the case.

[(d)](f) If the Commissioner or the Commissioner's authorized designee adopts a recommended decision
issued by OATH for a finding of default, and thereafter OATH finds sufficient grounds to vacate the default, the
default and the Commissioner's original decision shall be vacated and a new hearing shall be allowed on all of
the charges in the original notice of violation. The recommended decision resulting from such hearing will be
subject to the provisions of this section.

(9) Whenever the interests of justice so require, the Commissioner or the Commissioner’s authorized designee
may reopen, vacate, or modify any final determination, provided that such action may only be taken prior to the
commencement of a judicial proceeding to review such determination. Notwithstanding the preceding
sentence of this subdivision, after the commencement of a judicial proceeding to review such determination,
the Commissioner or the Commissioner’s authorized designee may reopen, vacate, or modify any final
determination upon the consent of the parties or judicial order.
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NEW YORK CITY LAW DEPARTMENT
DIVISION OF LEGAL COUNSEL
100 CHURCH STREET
NEW YORK, NY 10007
212-356-4028

CERTIFICATION PURSUANT TO

CHARTER §1043(d)

RULE TITLE: Recommended Decisions Issued by Office of Administrative Trials and Hearings
REFERENCE NUMBER: 2020 RG 083

RULEMAKING AGENCY: Department of Consumer and Worker Protection

I certify that this office has reviewed the above-referenced proposed rule as required by section
1043(d) of the New York City Charter, and that the above-referenced proposed rule:

(1) is drafted so as to accomplish the purpose of the authorizing provisions of law;
(i1) is not in conflict with other applicable rules;

(ii1))  to the extent practicable and appropriate, is narrowly drawn to achieve its stated purpose;
and

(iv)  to the extent practicable and appropriate, contains a statement of basis and purpose that
provides a clear explanation of the rule and the requirements imposed by the rule.

/s/ STEVEN GOULDEN Date: December 10, 2020
Acting Corporation Counsel
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NEW YORK CITY MAYOR’S OFFICE OF OPERATIONS
253 BROADWAY, 10" FLOOR
NEW YORK, NY 10007
212-788-1400

CERTIFICATION / ANALYSIS
PURSUANT TO CHARTER SECTION 1043(d)

RULE TITLE: Recommended Decisions Issued by Office of Administrative Trials and Hearings

REFERENCE NUMBER: DCWP-117
RULEMAKING AGENCY: Department of Consumer and Worker Protection

I certify that this office has analyzed the proposed rule referenced above as required by Section 1043(d) of the New York
City Charter, and that the proposed rule referenced above:

(1) Is understandable and written in plain language for the discrete regulated
community or communities;

(i1) Minimizes compliance costs for the discrete regulated community or
communities consistent with achieving the stated purpose of the rule; and

(iii)  Does not provide a cure period because it does not establish a violation, modification of a violation, or modification

of the penalties associated with a violation.

/s/ Francisco X. Navarro December 9, 2020
Mayor’s Office of Operations Date
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