NEW YORK CITY
DEPARTMENT OF HEALTH AND MENTAL HYGIENE
Notice of Public Hearing and Opportunity to Comment on Proposed Rules
What are we proposing? The New York City Department of Health and Mental Hygiene
(“Department” or “DOHMH”) is proposing to add a new Chapter 33 to Title 24 of the Rules of the
City of New York to establish rules for the use of body imaging scanning equipment that use
ionizing radiation to screen individuals committed to the custody of the New York City
Department of Correction (“DOC”) in connection with the implementation of the security program
at their facilities. Such rules are proposed for promulgation pursuant to recently enacted New
York State Public Health Law (“PHL”) section 3502(6).
When and where is the hearing? The Department will hold a public hearing on the proposed
rule. The public hearing will take place from 10AM until 12PM on December 11, 2018. The
hearing will be at the offices of the New York City Department of Health and Mental Hygiene at
42-09 28th Street, Room 3-32, 3rd floor, Long Island City, NY 11101-4132.
How do I comment on the proposed rules? Anyone can comment on the proposed rules by:
•

Website. You can submit comments online to the Department through the NYC rules
website at http://rules.cityofnewyork.us.

•

Email. You may email comments to resolutioncomments@health.nyc.gov

•

Mail. You can mail comments to:
New York City Department of Health and Mental Hygiene
Gotham Center, 42-09 28th Street, CN 31
Long Island City, NY 11101-4132

•

Fax. You may fax comments to the Department at 347-396-6087.

•

By speaking at the hearing. Anyone who wants to comment on the proposed rule at
the public hearing must sign up to speak. You can sign up before the hearing by calling
Svetlana Burdeynik at 347-396-6078. You can also sign up in the hearing room before
the hearing begins on December 11, 2018. You can speak for up to three minutes.

Is there a deadline to submit written comments? Written comments must be received on or
before on December 11, 2018, at 5:00 pm.
What if I need assistance to participate in the hearing? You must tell the Office of General
Counsel if you need a reasonable accommodation of a disability at the hearing. You must tell us
if you need a sign language interpreter. You can tell us by mail at the address given above. You
may also tell us by telephone at 347-396-6078. Advance notice is requested to allow sufficient
time to arrange the accommodation. Please tell us by on November 27, 2018.
This location is wheelchair-accessible.

Can I review the comments made on the proposed rules? You can review the comments
made online on the proposed rules by going to the website at http://rules.cityofnewyork.us/. A
few days after the hearing, a transcript of the hearing and copies of the written comments will be
available for review by the public at the Department’s Office of the General Counsel.
What authorizes the Department to make this amendment? Section 389(b) of the New York
City Charter provides that “heads of mayoral agencies shall have the power to adopt rules to
carry out the powers and duties delegated to the agency head or the agency by or pursuant to
federal, state or local law.” Charter section 1043(a) similarly provides that each “agency is
empowered to adopt rules necessary to carry out the powers and duties delegated to it by or
pursuant to federal, state or local law.” PHL section 3502(6) allowing the use of body scanners
by local correctional facilities was signed into law by Governor Cuomo on October 2, 2018
(Chapter 313 of the Laws of 2018), and goes into effect on January 30, 2019. This legislation
directs DOHMH and the New York State Department of Health to adopt any regulations
necessary to implement the act prior to law’s effective date. PHL section 3502(6)(a)(ii) requires
body scanners use by DOC be in compliance with regulations adopted by DOHMH, and section
3502(c) sets the minimum requirements for those regulations.
Where can I find the DOHMH rules and the Health Code? DOHMH’s rules and the Health
Code are located in Title 24 of the Rules of the City of New York.
What laws govern the rulemaking process? DOHMH must satisfy the requirements of
section 1043 of the Charter when adding or amending rules. This notice is made according to
the requirements of section 1043(b) of the Charter. These changes were not included in
DOHMH’s legislative agenda because they were not contemplated at that time.
Statement of Basis and Purpose of Proposed Rule
PHL section 3502 was amended by Chapter 313 of the 2018 Laws of New York on October 2,
2018, to add subdivision (6) permitting the use of body scanners by DOC and requiring DOHMH
to adopt rules governing them that meet at least the minimum requirements in PHL section
3502(6)(c). The rules proposed by the Department meet those requirements and incorporate by
reference certain definitions and portions of New York City Health Code Article 175, which
governs the use of radiation producing equipment. The proposed rules also incorporate
relevant definitions, processes, and requirements established by the American National
Standards Institute (“ANSI”) for such equipment. The federal National Institute for Standards
and Technology, part of the U.S. Department of Commerce, has officially recognized ANSI’s
role as the country’s representative on international standards setting bodies. By incorporating
ANSI standards into these rules, the Department seeks to promote maximum protection, for
both DOC personnel and DOC detainees, from radiation exposure and reduce the risk
associated with the operation of body scanners.

Page 2 of 12

The proposed amendment is as follows:
“Shall” and “must” denote mandatory requirements and may be used interchangeably in the
rules of this Department, unless otherwise specified or unless the context clearly indicates
otherwise.
New material is underlined.
Section 1. Title 24 of the Rules of the City of New York is amended by adding a new
Chapter 33, to read as follows:
CHAPTER 33
OPERATION OF BODY SCANNERS IN CORRECTIONAL FACILITIES
§ 33-01. Applicability and communications.
This chapter applies to body scanners used by the New York City Department of Correction at
any correctional facility and must be read in conjunction with New York State Public Health Law
section 3502(6) and Article 175 of the New York City Health Code.
§ 33-02. Definitions.
(a) Terms that are defined in Article 175 of the New York City Health Code have the same
meaning when used in this Chapter unless defined otherwise.
(b) In addition, the following definitions apply:
“ANSI Standard 43.17” means the American National Standards Institute American
National Standard Radiation Safety for Personnel Security Screening Systems Using X-Ray
or Gamma Radiation, ANSI/HSP N43.17-2009 or any successor to such standard.
“ANSI Standard 42.47” means the American National Standards Institute American
National Standard for Measuring the Imaging Performance of X-ray and Gamma Ray
Systems for Security Screening of Humans N42.47-2010 or any successor to such standard.
“Body scanner” means a limited-use system or equipment that utilizes a low dose of
ionizing radiation to create an anatomical image capable of detecting objects placed on,
attached to, or secreted within a person's body.
“Department” means the New York City Department of Health and Mental Hygiene.
“Detainee” means an individual in the custody of the New York City Department of
Correction.
“DOC” means the New York City Department of Correction.
“Health Code” means the New York City Health Code.
“Minor” means an individual less than 18 years of age.
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“Occupational dose” means the dose received by an individual in the course of
employment in which the individual's assigned duties involve exposure to radiation or to
radioactive material from licensed and unlicensed sources of radiation, whether in the
possession of the licensee, registrant, or another person. “Occupational dose” does not
include a dose received from background radiation, from any medical administration the
individual has received, from exposure to individuals administered radioactive material as
part of medical treatment, from voluntary participation in medical research programs, or as a
member of the public.
“Public” means any person other than a worker or a subject.
“Qualified Physicist” means a medical physicist certified by the American Board of
Radiology, a New York State-licensed Medical Physicist, or a health physicist certified by the
American Board of Health Physics.
“Radiation Safety Officer” means the individual responsible for administrating the radiation
protection program for the body scanner described in Section 33-04 of this Chapter, the
qualifications for which position are the same as for the Qualified Physicist.
“Reference effective dose” means a quantity based on measureable parameters used by
ANSI Standard 43.17 for setting dose limits. It is obtained from air kerma (or exposure) and
HVL measurements as described in Section 6.1.3 of ANSI Standard 43.17.
“Radiation safety manual” means a manual for each body scanner maintained by DOC
and available to the Department at any time that contains all documents related to the
administration and operational aspects of DOC’s radiation safety program, including the
documents submitted to register each piece of scanning equipment and any mandated
reports and test results.
“Scan” means the operation necessary to produce one image (e.g., front view) from one
radiation source. One radiation source simultaneously producing multiple images also
constitutes one scan. Two sources simultaneously producing two images constitute two
scans. In some cases, several scans may be required for a single screening of a subject.
“Screening” means the sum of radiation exposures or scans necessary to image objects
concealed on all sides of the body as intended by the system design under normal
conditions.
“Subject” means a person being scanned by a body scanner.
“Technique factors” means the conditions of operating radiation equipment, including the
following: (1) the peak kilovoltage applied to the x-ray tube, (2) the electric current passing
through the x-ray tube, and (3) the scan time.
“Worker” means any DOC employee or contracted person whose responsibilities include at
least one of the following: initiating or stopping a scan; verifying that body scanner
equipment is operating correctly; providing information and instructions to individuals being
screened; controlling access to the inspection zone; and interpreting results of scans.
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§ 33-03. Registration and Inspections.
(a) Registration. Prior to being maintained or operated in a correctional facility, a body
scanner must be registered with the Department. A body scanner may be installed at a
correctional facility prior to registration solely for the purpose of conducting the testing
required for registration. Registrations are valid for two years and may be renewed upon
expiration.
(b) Application for registration or renewal. An application to register or renew any body
scanner must be made to, and in a manner prescribed by, the Department and must
include:
(1) The name, model number, body scanner technique factors and any other identifying
information about the particular piece of body imaging scanning equipment;
(2) The building and location where the body scanner will be used;
(3) The security conditions under which the body scanner will be used to ensure that
individuals other than the subject are not exposed to radiation; and
(4) Submission of results of the following tests performed by a qualified physicist:
(A) A protection survey to demonstrate the radiation level in the immediate surrounding
areas including the operators’ position. These measurements along with the projected
maximum workload, occupancy and other factors must be used to demonstrate
compliance with Health Code § 175.03 (c), (d), and (f) standards for protection
against ionizing radiation, or any successor regulation. The radiation protection
survey must be conducted from different locations in all directions from the body
scanner to a location of the point where the radiation level rate is equal or greater
than 0.05 mrem in any hour under maximum workload conditions. The radiation
protection survey report must be signed by the Qualified Physicist and the individual
conducting the survey, and must have an attached calibration report for all
instruments used to conduct the radiation survey.
(B) The estimate of the reference effective dose must be determined according to the
relevant sections Section 6.1.3 of ANSI Standard 43.17 and must demonstrate that
during a single scan, an individual will not receive a total reference effective dose
greater than 10 uSv.
(C) All imaging tests conducted by a Qualified Physicist as mandated in section 33-04 of
this Chapter and, if such tests indicate compliance limits are exceeded, then service
reports indicating any corrective action conducted on the body scanner and the
results of retesting conducted by a Qualified Physicist must be also submitted.
(D) Any additional documentation requested by the Department.
(c) Inspections.
(1) Any body scanner subject to the registration requirements of this Chapter will be
inspected by the Department to monitor compliance with the provisions of this Chapter.
Inspections will be conducted at least annually.
(2) Re-inspections or other appropriate follow-up activities will be conducted at a frequency
determined by the Department to monitor correction of any violation found during an
initial inspection and remaining uncorrected at the conclusion thereof.
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(d) Orders. The Department may order that a body scanner be immediately shutdown if its
operation threatens public health or puts anyone’s safety at risk.
§ 33-04. Radiation protection program.
DOC must develop, document and implement a radiation protection program commensurate
with the scope and extent of operations and sufficient to ensure compliance with the provisions
of this Chapter and applicable sections of Health Code Article 175, or any successor regulation.
DOC must follow ANSI Standard 43.17, ANSI Standard 42.47, and the requirements of this Rule
to develop and implement an appropriate safety program for the use of body scanners in a
correctional environment. DOC’s radiation safety program must address and document each of
the following aspects of such a program:
(a) Designate a Radiation Safety Officer (RSO) who must be a Qualified Physicist and who has
the authority to ensure the implementation of the radiation protection program. The
Radiation Safety Officer must report directly to the Radiation Safety Committee as defined in
section (b) below.
(b) Provide for a Radiation Safety Committee to administer the radiation protection program.
The radiation safety committee must include the DOC facility commander or a person with
the authority to act on behalf of the facility commander, the Radiation Safety Officer,
representation from all relevant DOC personnel within the facility where radiation sources
are used, and a representative of the Qualified Physicist. The committee shall oversee all
uses of body scanning equipment within the facility, review the activities of the Radiation
Safety Officer, and review the radiation safety program at least annually and the
administration of the required quality control testing described in subsection (e) of this
Section. The report of DOC’s annual review of the radiation safety program shall be
retained in DOC’s radiation safety manual.
(c) All documents pertaining to the Radiation Protection Program must be placed in the
radiation safety manual, which must be made available for the Department to inspect at any
time. Information in the radiation safety manual must include but not be limited to:
(1) The radiation safety committee names along with all minutes of the meetings of this
committee;
(2) Name and contact information for the RSO , including appropriate information to contact
the RSO immediately in case of an emergency;
(3) Copies of all documents that were submitted to obtain a certificate of registration
including all technical documents such as acceptance testing and commissioning report
prepared by the Qualified Physicist;
(4) All information as supplied by the body scanner manufacturer and all documents
relating to either routine preventive maintenance and repair of the body scanner;
(5) Documents pertaining to training of DOC personnel who operate the body scanners
including the outline of the training, attendance sheet with date and signatures of
attendees; and
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(6) The results of the decision to address individual monitoring needs for operators of body
scanners pursuant to Health Code section 175.03, or any successor regulation. If DOC
decides not to procure individual monitoring badges for body scanner operators, DOC
must obtain a report from DOC’s qualified physicist to provide evidence that the
requirements of Health Code Section 175.03, or any successor regulation, are satisfied
and this report must be maintained in the radiation safety manual.
(7) Copies of all relevant ANSI standards and location of Article 175 of the NYC Health
Code, or any successor regulation.
(d) DOC must utilize ANSI Standard 42.47 to establish imaging tests to measure and assess
the image resolution of the body scanner over time, which scanners are defined by ANSI
Standard 42.47 as ”whole body field of view”. To do this, DOC must:
(1) Utilize a phantom, as described in Section 5.4 et seq. of ANSI Standard 42.47, to
conduct the following imaging tests as described in the following sections of that
Standard:
(A) the spatial resolution test as described in Section 5.5;
(B) the wire detection test as described in Section 5.6;
(C) the material detection on body test as described in Section 5.7; and
(D) the penetration tests as described in Section 5.9.
(2) DOC must adopt the tolerances for the imaging tests described in subsection (1) above
as stated in ANSI Standard 42.47 Table 4 under the heading for ‘whole body field of
view.’
(3) The imaging tests as described in subsection (1) above must be conducted with the
following frequency:
(i) To assess image degradation with body mass, the penetration tests must be
conducted quarterly for each body scanner;
(ii) The spatial resolution test, wire detection test, and material detection on body test
must be conducted semiannually; and
(iii) All imaging tests must be evaluated after any software upgrade to the body scanner
and after any repairs on the imaging chain, e.g., repairs done on the detector.
(4) The following documents must be maintained in the radiation safety manual:
(i) The imaging tests, the frequency of such tests, and the title of the individual who will
conduct the imaging tests; and
(ii) The results of all imaging tests conducted.
(e) A Qualified Physicist must conduct an annual evaluation and prepare a report on the body
scanners to determine the reference effective dose as in section 33-03(d)(4)(i) of this
Chapter for a typical scan. Any significant variations from manufacturer’s specification or
from previous reports must be investigated and a report of the discrepancy must be
documented within 30 days. All reports created pursuant to this subdivision must be placed
in the radiation safety manual.
(f) Radiation surveys must be conducted by a Qualified Physicist to determine radiation levels
to workers, subjects, and the public in all areas around the body scanner to any location that
the radiation level rate is equal or greater than 0.05 mrem in any hour under maximum
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workload conditions as defined in the radiation protection manual. A radiation protection
survey must be conducted prior to initiating scanning of any individuals in the areas around
a body scanner and:
(1) After any maintenance that affects the radiation shielding, shutter mechanism, or x-ray
production components;
(2) After any incident that may have damaged the system in such a way that unintended
radiation emission occurs; and
(3) Upon installation of any new body scanner.
(g) DOC must follow the manufacturer’s recommended preventive maintenance schedule and
all service records of preventive maintenance must be documented and maintained in the
radiation safety manual.
§ 33-05. Annual scanning limitations.
(a) For males and non-pregnant women age 18 and over: A maximum annual exposure must
be half the limit set by ANSI Standard 43.17.
(b) For males and non-pregnant women under the age of 18: DOC must engage a medical
physicist to conduct an analysis to determine the effective dose for this non-adult population
and, using the results of that analysis, the annual exposure may not be more than five
percent of ANSI Standard 43.17.
(c) Pregnant women must not be scanned.
(d) Reduced annual dose limits must be established on a case-by-case basis when scanning
conducted pursuant to this Chapter is contraindicated for a particular individual for any
medical or mental health reason.
§ 33-06. Training and instruction of personnel.
(a) In accordance with Public Health Law section 3502(6), DOC must develop and implement a
documented in-service training program for workers operating a body scanning system.
(b) The training must be provided before any DOC employee, subcontractor, or agent begins to
act as a worker, as defined in this Chapter, and must receive additional training annually
thereafter.
(c) The training must be designed by a Qualified Physicist and may be presented through
lectures or any presentation media. The training must address quality of imaging and
radiation safety procedures, including but not limited to:
(1) The basics on the types and sources of radiation, units of measurement, biological
effects of radiation, measurement of radiation, radiation protection principles including
methods of radiation dose reduction with time, distance and shielding, and using survey
instruments.
(2) The operation of the body scan system and emergency procedures to demonstrate
familiarity with precautions and procedures to minimize exposure.
(3) Relevant regulatory requirements on dose limits, rights of pregnant women and minors.
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(d) DOC must instruct workers to:
(1) Observe all safety rules pertaining to radiation and other hazards;
(2) Promptly report any condition which may lead to the violation of this rule or any
unnecessary exposure to radiation;
(3) Appropriately respond to warnings or malfunctions; and
(4) Obtain radiation exposure reports compiled by DOC when requested.
§ 33-07. Recordkeeping and reporting
(a) Any complaint made to DOC pertaining to the performance and operation of the system
must be reported to the Department within seven (7) days.
(b) DOC must maintain the following records electronically, if possible, or in hard copy:
(1) The name, date of birth, and New York State Identification (NYSID) number of the
person scanned;
(2) The time and date that each individual is scanned;
(3) The reason each scan is conducted if not upon intake;
(4) Documentation of the number of scans of each individual subjected to scanning that
allows the tracking of inmates across different periods of incarceration during a 365-day
period in order to certify compliance with annual scanning limits for each individual;
(5) Any investigation into complaints about body scanner operations; and
(6) The daily number of scans conducted by each piece of equipment.
(c) DOC must maintain records of training and make available the records to the Department
during inspection including training materials, syllabus, attendance list and other
documented information.
(d) DOC must maintain records of safety instructions including but not limited to:
(1) Pertinent regulations, written radiation safety program, and any other relevant nonradiological safety instructions;
(2) Radiation monitoring reports of workers obtained through methods chosen by DOC and
approved by the Department;
(3) Documents related to installation, maintenance, adjustment, testing, repair and
preventive maintenance of the body scan system;
(4) Periodic area radiation surveys;
(5) Calibration of radiation survey instruments;
(6) Periodic image quality tests described in the Rule; and
(7) Any other information required by NYS Public Health Law section 3602(6).
(e) All records must be maintained for at least seven (7) years.
(f) All records must be available for the Department when requested or for review during
inspections by the Department.
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§ 33-08. Signage and information to be provided to screened individuals.
(a) Signage.
(1) Signs indicating that radiation is being applied must be conspicuously posted and must
indicate that all members of the public must stand behind designated locations during
scanning operation.
(2) DOC must post conspicuous signage indicating where individuals should stand in areas
adjacent to body scanner usage, e.g., signs indicating that detainees should not proceed
beyond “this point” while scanners are in use.
(3) A sign must be posted in an area visible to an individual immediately prior to being
screened that compares the dose of a commonly known source of radiation to the dose
to be delivered.
(4) A sign must be posted that warns potentially pregnant females to inform DOC personnel
of such situation prior to being screened.
(5) Signs required by paragraphs (2) – (4) must be in English and Spanish, and any other
languages deemed by DOC to be appropriate or necessary. For all detainees unable to
read these languages, a written copy in their native language must be made available to
them and/or explained to them by persons who speak their native language.
(b) Information to be provided to screened individuals. Each detainee upon release from a DOC
facility has the right to be provided by DOC on request the total accumulated radiation exposure
from all body scans conducted during that individual’s incarceration. DOC must apprise each
detainee of this right.
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NEW YORK CITY MAYOR’S OFFICE OF OPERATIONS
253 BROADWAY, 10th FLOOR
NEW YORK, NY 10007
212-788-1400
CERTIFICATION / ANALYSIS
PURSUANT TO CHARTER SECTION 1043(d)
RULE TITLE: Use of Body Scanners in DOC Facilities
REFERENCE NUMBER: DOHMH-96
RULEMAKING AGENCY: Department of Health and Mental Hygiene
I certify that this office has analyzed the proposed rule referenced above as required by
Section 1043(d) of the New York City Charter, and that the proposed rule referenced above:
(i)

Is understandable and written in plain language for the discrete regulated
community or communities;

(ii)

Minimizes compliance costs for the discrete regulated community or
communities consistent with achieving the stated purpose of the rule; and

(iii)

Does not provide a cure period because it does not establish a violation,
modification of a violation, or modification of the penalties associated with a
violation.

/s/ Francisco X. Navarro
Mayor’s Office of Operations

November 1, 2018
Date

Page 11 of 12

NEW YORK CITY LAW DEPARTMENT
DIVISION OF LEGAL COUNSEL
100 CHURCH STREET
NEW YORK, NY 10007
212-356-4028
CERTIFICATION PURSUANT TO
CHARTER §1043(d)

RULE TITLE: Use of Body Scanners in DOC Facilities
REFERENCE NUMBER: 2018 RG 121
RULEMAKING AGENCY: Department of Health and Mental Hygiene

I certify that this office has reviewed the above-referenced proposed rule as
required by section 1043(d) of the New York City Charter, and that the above-referenced
proposed rule:
(i)

is drafted so as to accomplish the purpose of the authorizing provisions of
law;

(ii)

is not in conflict with other applicable rules;

(iii)

to the extent practicable and appropriate, is narrowly drawn to achieve its
stated purpose; and

(iv)

to the extent practicable and appropriate, contains a statement of basis and
purpose that provides a clear explanation of the rule and the requirements
imposed by the rule.

/s/ STEVEN GOULDEN
Acting Corporation Counsel

Date: November 1, 2018

Page 12 of 12

